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Abt. I. — A Practical Treatise on the Law^ Privileges^ Proceedingsj 
and Usages of Parliament. By Thomas Erskine Mat, Esq. 
Fourth Edition. London : Butterworths, 1859. 

npHE High Court of Parliament hath its own peculiar law — 
-■- the Ux et consuetude parliamenii — ^as we are told by one of 
the highest authorities on English jurisprudence. The lex et 
eonsuetado is part of the unwritten law of the land^ to ^^be 
collected out of the fioUs of Parliament and other records^ and 
by precedents and continued experience." Now, a maxim of 
common law is proved by shewing ^^ that it hath always been the 
custom to observe it/' and the decisions of courts of justice are 
'Hhe evidence of what is common law." Hence the constant decla- 
ration, by the High Court of Parliament, of a privilege belonging 
thereto, is evidence of its existence. Notwithstanding that such 
constitutional doctrines as the above occur in the early reading of 
the student of Blackstone, and are indeed very elementary in their 
nature; nevertheless, questions as to the privileges of Parliament 
have been the cause of much difficulty and dispute, nay, of no 
little danger, and they may yet, peradventure, be productive pf 
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2 Privileges of Parliament 

much more. The power of commitment being the natural and 
unquestioned support of parliamentary privilege, the aid and 
protection of an ordinary court of law are as naturally invoked 
by the person deprived of liberty at the hands of parliament ; 
and thus collision between the august bodies is risked. 

In the chapter on the Jurisdiction of Courts of Law in 
matters of privilege, at the close of his first book, Mr. May has 
some sensible remarks upon the unsatisfactory relations produced 
through the assertion of its privileges by parliament on the 
one hand, and the exercise of their jurisdiction by the ordinary 
courts of law on the other : — 

"It is to be hoped," says he, " that further contests may be 
very remote; but it mu^t be acknowledged that the present 
position of privilege is, in the highest degree, unsatisfactory. 
Assertions of privilege are made in parliament and denied in 
the courts ; the officers who execute the orders of parliament 
are liable to vexatious actions; and, if verdicts are obtained 
against them, the damages and costs are paid by the Treasury. 
The parties who bring such actions, instead of being prevented 
from proceeding with them by some legal process acknowledged 
by the courts, can only be coerced by an unpopular exercise of 
privilege, which does not stay the actions. If paiiiament were 
to act strictly upon its own declarations, it would be forced to 
commit, not only the parties, but their counsel and their attor* 
neys, the judges, and the sheriffs ; and so great would be the 
injustice of ptinishing the public officers of justice for adminis- 
tering the law according to their consciences and oaths, that 
parliament would shrink from so violent an exertion of privilege. 
And again the intermediate course adopted in the case of 
Stockdale v. Hansatd, of coercing the sheriff for executing the 
judgment of the court, and allowing the judges who gave the 
obnoxious judgment to pass without censure, is inconsistent in 
principle, and betrays hesitation on the part of the House, dis- 
trust of its own authority, or fear of public opinion. 

^^A remedy has already been applied to actions connected 
with the printing of parliamentary papers; and a weU^coneidered 
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statute founded upon the same principle, is the only mode by 
which collisions between parliament and the courts of law can 
be prevented for the future." 

The author having here pointed out the anomalies and 
provocation to conflict, then proceeds to throw out a sensible 
s^g^stion to ensure the practical decision of questions of pri- 
vilege when they arise between parliament and the courts of 
law. He proposes that there should be devised some proceeding 
i analogous to an injunction or prohibition, to restrain parties 

from carrying on an action at common law, or taking other steps 
which are in derogation of the privileges of parliament, and that 
this prohibition should be made binding also on the courts. 

The first question which ariseff is, what is the ^^ privilege " in 
question ? The dignity and independence of the two Houses are, 
I ' ** in great measure, preserved by keeping their privilege inde- 

finite," says Blackstone (Com., vol. i. 164), and he assigns for 
a reason, that if all the privileges of parliament were once to 
be set down and ascertained, and no privilege to be allowed 
but what was so defined and determined, it were easy " for the 
executive power to devise some new case, not within the line of 
privilege, and, under pretence thereof, to harass any refractory 
member, and violate the freedom of parliament!" But this 
is not very satisfactory reasoning. For, whilst most of the colli- 
sions between the parliament and private persons have arisen 
from this indefiniteness admired by the commentator ; so, also^ 
the greater danger which has been threatened of late, is not 
through the powers of parliament being insufficient to protect 
its members from oppression by the Grown or molestation from 
other quarters, but rather that the privileges in question may be 
asserted and extended in violation of the freedom of the people, 
and the rights of private individuals. 

Although, therefore, we cannot acquiesce in Blackstone's view 
of ihe great advantage derived from the uncertain character of 
privilege, yet, from its very nature and that of the body to which 
it is attached, there probably will be, at various times, as there 
have heretofore been, cases of doubt and dispute connected with 
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the operation of the lex ei consuetude, and this renders it essential 
that a means of settling them should be fixed. 

There are two matters of courtesy rather than privilege, which, 
being undoubted and comprehensible, we may here refer to, 
before we investigate any question relating to privilege. The 
first is freedom of access to the sovereign. By this right indi- 
vidual members of the House of Commons may accompany the 
Speaker when he approaches the throne with an address ; and, 
moreover, they may effect entrance to the presence of royalty in 
the ordinary costume of gentlemen, instead of that of their foot- 
men. The second is, that their proceedings may receive ^'a 
favourable construction" from the Crown; a concession, we 
may add (without, we hope> incurring the penalties of contempt), 
of great value, considering the vast blunders fallen into, the 
amount of precious time wasted, and the party spirit exhibited 
on many occasions by the august legislative assembly. 

Passing from these matters of courtesy to what is more pro- 
perly the privileges of parliament, we find that some of the 
latter have been defined or confirmed by statute, whilst others 
rest solely upon law and custom. Thus the freedom of speech, 
which is an essential privilege, depending upon ancient custom 
(and one which, we may remark, especially in respect of the 
quantity, seems to be much prized by certain members of the 
Houses at the present time), was made a subject of legislation 
in Henry VIII.'s reign, on occasion of Richard Strode being 
prosecuted in the Stannary Court for his conduct in the House 
of Commons, with reference to bills relating to the tinners of 
Cornwall. The 4 Henry VIII. c. 8, was passed, enacting that 
all suits, condemnations, &c. &c., ^^ put or had " upon the said 
Richard, ^' and to every other of the person or persons that now 
be of the present parliament, or that of any parliament thereafter^ 
shall be for any bill, speaking, reasoning, &c., of any matters 
concerning the parliament, utterly void, and of none effect.** 

In the interval between Strode's act and 1667, the privilege of 
free speech had nevertheless been often contracted or violated. 
At this latter period, therefore, the Commons took the oppor- 
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tiinity to resolve, that **the act concemmg Richard Strode 

is a general law, and is a declaratory law of the 

ancient and necessary rights and privileges of parliament." 
Further, it was declared by the Bill of Rights (Art. 9), <* that the 
freedom of speech, and debates or proceedings in parliament, 
ought not to be impeached or questioned in any court or place 
out of parliament." And again, at a still later date, a parlia- 
mentary privilege, or what was contended to be one, has been 
made the subject of statutory enactment by the 3 and 4 Vict., 
0. 9. By this act persons publishing papers by order of either 
House of Parliament, and those printing copies of such papers, 
are protected from all proceedings, civil and criminal, in respect 
of the contents of such papers. 

Where statutory enactment does not define privilege, perhaps 
the best mode of aniving at its definition is by considering the 
instances where it has been declared that breaches have been 
committed. Thus direct disobedience to the orders or rules of 
the House is a breach of privilege, and has often been construed 
as a contempt, as have insults to the legislative body, and inter- 
ference with its constitutional functions. 

The publication of the debates of either House is also another 
breach of privilege. The Lords have a standing order to the 
effect, that it is a breach of the privilege for any person " to 
print, or publish in print, any thing relating to the proceedings 
of the House without the leave of the House." And until a cen- 
tury ago the journals of the Commons afford repeated instances 
of a like jealousy felt by their House to the public learning aught 
of their proceedings and debates. This is not one of the present 
dangerous privileges ; for these orders are now, of course, only 
used formally, for the purpose of preventing misrepresentation of 
the debates. Any county member nowadays, however great a 
stickler for parliamentary dignity he may be, who is not reported in 
all his weary prolixity, and has not his stale and tautologous ver- 
biage turned for him into a grammatical address, considers himself 
aggrieved. It is indeed hardly possible to conceive that this 
order, in its original and true nieaning, would ever be attempted 
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to be enforced again ; but if it were, a question might possibly 
arise as to whether, under the altered circumstances of the 
country, the privilege is not abrogated, and whether it is within 
the present power of parliament to hold its debates in secret — 
whether, in point of fact, th'e reporters' gallery has not grown to 
be a substantive part of the representative institutions. The 
fact of the privilege becoming obsolete (arising from the change 
of habit and thought), has, we may remark, produced a curious 
anomaly ; for, whilst an honourable member may still speak any 
amount of slander in debate and be irresponsible, the unfortunate 
newspaper proprietor who permitted such speech to be reported 
is liable for libel. 

Again, libellous reflections on the character or proceedings of 
parliament are breaches of privilege, which, on divers occasions, 
have been punished by reprimand, fine, imprisonment, pillory, 
or prosecutions at the hands of the Attorney-General. Kecent 
instances of this breach are those of Sir F. Burdett, who pub- 
lished (in 1810) " a libellous and scandalous paper, reflecting 
upon the just rights and privileges of the House." He was 
thereupon sent to the Tower. The case of Burdett v. Abbott 
(14 East. ]), to which we shall hereafter recur, arose out of this 
imprisonment. Nine years later Mr. Hobhouse was committed 
to Newgate for a " scandalous libel," tending to " inflame the 
people " and excite them to violence against the House. In 
1838, Mr. O'Connell charged upon certain members of the 
House, in the exercise of their duties on election committees, 
foul perjury. He avowed and repeated in his place this charge ; 
but this offence was so venial that the honour of the House was 
suflSciently vindicated by the Speaker reprimanding him ! So, 
too, those guilty of libelling individual members, as by affirming 
they were bribed, or by being otherwise guilty of gross miscon- 
duct, have been subject to the just penalties of the House. 

Interference by menace, molestation, or otherwise, and reflec- 
tions upon individual members, are also breaches of privilege. 
Thus, in modern times (1834), the editor of the Morning Post 
having indecently criticised Lord Brougham's judicial conduct 
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in the House of Lords, was committed to the custody of the 
-Usher of the Black Rod. 

Another class of breach of privilege is the offering of bribes 
to, and their acceptance by, members. The last instance, we 
believe, of a proved case of this corruption occurred in 1695. 
However, in 1$58 circumstances occurred which we need not 
here further allude to, but which occasioned the House of Com- 
mons to resolve — 

^^ That it is contrary to the usage and derogatory to the dig- 
nity of the House, that any members should bring forward, pro- 
mote, or advocate in this House any proceeding or measure in 
which he may have acted, or been concerned for, or in considera- 
tion of, any pecuniary fee or reward," 

There are other breaches of privilege which may be found 
printed in the journals of the Houses; but the enumeration above 
suffices to remind us of the general nature of privilege, and the 
importance of its being duly understood and temperately exer- 
cised. We agree with Mr. May, that now, whilst there is no 
legal contention or exciting cause of wrath between the powers, 
is the best time to settle the limits of the right of the legisla- 
tive assembly. We believe further, that neither this nor any 
future period is likely to be one well suited for parliament to 
claim or exercise any prerogative .or privilege which might be 
considered strained or exorbitant. Parliament, we also believe, 
would not lose in dignity by condescending to explain and agree 
on a procedure which should protect itself, and not provoke inter- 
ference with the rights of the public. The strong can afford to 
be just — and the potency of parliament is undoubted. Indeed, 
^' it is a fundamental principle," according to Delolme, ^^ with the 
highest lawyers, that Parliament can do every thing but make 
ti woman a man, and a man a woman," which is a more concise 
description of its limits and powers than that which Coke pre- 
sents in his Fourth Institute. Of this high court the latter 
authority observes, that it may be of a verity affirmed, "si 
antiquitatem spectes est vetusissima ; si dignitatem est honora- 
tissima; si jurisdictionem est eapacissima." Its power is so 
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transcendant and absolute that it cannot be confined, either for 
causes or persons^ within any bounds. It can alter the 8ucce<i- 
sion to the crown^ the religion of the country, the constitution 
itself. 

In quoting the above passage, however, we would fain remem- 
ber that the doctrines of Coke on this Institute have not been 
always received as unimpeachable; and though often cited by 
^' high privilege" men for the sake of the author's name rather than 
his matter, the latter must, in the case of this part of his works, be 
sceptically scrutinized. Thus, during the argument in Burdett v. 
Abbott (4 Taunt, 416), it was said that Prynne and Selden had 
proved that the modus tenendi parliamentum in Anglia, on which 
most of the Fourth Institute is founded, is a forgery, and that, 
therefore, most of that treatise must be considered of little or no 
authority. What Mr. Prynne, indeed^ has done, in his treatise 
upon the subject of this Institute, is to enumerate many misquo- 
tations and inaccuracies which he had laboriously sought ; and 
he boldly charges upon its author, in consequence, untrust- 
worthiness generally, in this portion of his famous writing. " I 
shall seriously advise," says Prynne, " all professors, students of 
the common law, especially judges, and all members of Parlia- 
ment, who shall have occasion to vouch any records quoted in 
the Institutes in their arguments or debates, diligently to search 
for, and compare them with, their originals, before they make 
publike use of, or depend upon them (who, upon that account, 
should be very willing his misquotations or mistakes should be 
rectified), lest they be seduced or misguided by them to their 
dishonour, as many have been, and to follow the author's advice, 
not to take any thing upon trusty but to search the fountains them- 
selvesy which I fear himself did not constantly pursued' And Sir 
O. Bridgman (in Benyon v, Evelyn) says that Lord Coke's trea- 
tise on the jurisdiction of parliament is a posthumous work, and 
contains a multitude of errors. But whether or no the doctrines 
of Coke, his arguments and authorities, be as unsound as is here 
represented, it remains still true of the dominion of parliament^ 
that it is collectively, as well as in its separate portions, strong 
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enough to assert what its dignity requires and public utility 
demands, and also to waive what may tend to work much mis^ 
chief to the community — the claim to doubtful or detrimental 

a 

privileges. 

Before we can judge in all respects of the cure for the mis- 
chievous relations which at present subsist between courts of 
law in respect of their jurisdiction, and the House of Commons 
yrith regard to its privileges, it will be well to recall some of the 
more modem cases when the conflict has arisen* We need go 
back no farther than the celebrated case of Ashby v. White, 
which was litigated in the second year of Queen Anne, and was 
selected by Mr. Smith as one of his leading cases, to exemplify 
the maxim of ^^ ubijus ibi remediumj' The disputes arising out 
of this case ultimately took the form of a controversy between 
the House of Lords and Commons, which was only determined 
by the prorogation of parliament. The privilege which, the 
Commons contended, had been invaded in Ashby v. WhitCi 
was that of their own exclusive right to entertain questions re- 
lating to the elective franchise. The House of Lords held that 
electors had a right to bring actions against returning officers 
touching their right of voting ; whereupon the House of Com- 
mons resolved, ^Hhat any one who should dare to bring such ac- 
tion in respect of such causes, and all attorneys, solicitors, coun- 
sellors^ and sergeants-at-law, soliciting, prosecuting, or pleading 
on " such cause, should be guilty of a high breach of the pri- 
vileges of the House. Nevertheless, " the Aylesbury men," five 
in number, disregarding this resolution, brought their suit against 
the constables of this borough for rejecting their votes ; and the 
House of Commons, obtaining copies of the declarations, carried 
out their expressed intention, and committed the Aylesbury men 
with their attorney to Newgate, and their counsel to the custody 
of the sergeant-at-arms. 

One of the Aylesbury men (Paty) sued out a habeas corpus to 
the keeper of Newgate, who, for his return, set forth the speaker's 
warrant of commitment ; and the Lord Chief-Justice Holt, as is 
w«U known, distinguished himself by holding, against the rest of 
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the court, that the prisoner should be discharged ; but, being 
overruled, writs of error were applied for. The Commons there- 
upon ordered their sergeant-at-arms to take into custody Montagu, 
Letchmere, Denton, and Page, the counsel for the prisoner on 
the habeas corpus, Nicholas Letchmere, however — he who after- 
wards was attorney-general — evaded the officer, who reported 
him to have escaped out of a back window of his chambers in 
the Temple, which were on the second floor (but which we grieve 
to say we cannot now identify), using for this purpose his sheets 
and a rope. The other learned gentlemen were either too digni- 
fied to escape, or lived on higher floors, so they were taken into 
custody. Thereupon they, in their turn, sued out writs of 
habeas corpus^ and the complications were becoming stiU more 
serious — ^the conferences between the two Houses leading to no 
good result — when the Queen settled the matter, for the time, 
by proroguing parUament. What were the views of the Lords 
on this constitutional question, will be seen in the report of the 
t^ommittee which they appointed to examine the proceedings in 
Ashby V. White. This report embodies the arguments of the Lord 
Chief-Justice, and it is said was mainly drawn up by him. 

There was no little conflict of opinion on the Bench in the 
celebrated case to which we are now alluding ; and if we may 
trust to the version of the proceedings in court, given by Lord 
Kaymond, the judges allowed themselves greater freedom in 
■expression, pointed language, and personal allusions, than are 
nowadays observed. A hundred years ago, when a member of 
the courts, especially if he were the chief, thought the views or 
arguments of his brethren on the Bench erroneous, he seems to 
have said so in a hard, blunt, and peremptory fashion, examples 
of which will be seen in the following extracts. Thus, Powys, 
J., stated his opinion as to parliamentary privilege (which he 
did briefly and pertinently) as follows : — *' Another reason against 
the action is, that the determination of the matter is particularly 
reserved to the parliament, as a matter conusable by them, and 
to them it belongs to determine the fundamental rights of their 
House, and of the constituent parts of it, the members; and 
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the courts of Westminster shall not tell thera who shall sit there. 
Besides, we are not acquainted with the learning of elections, 
and there is a particular cunning in it not known to us, nor do 
we go by the same rules, as they often determine contrary to 
our opinion without doors." In another and less laudable tone 
he adds, '^ Our business is to determine of meum and tuum where 
the heats do not run so high as on things belonging to the legis- 
lature ; therefore, this being an unprecedented case, 1 shall con* 
elude with a saying of my Lord Coke, ' Omnis tnnovatio plus 
novitats perturbat quam utUitate prodest^ " He also said, that 
the defendant was " quasi a judge ; " whereupon Powell, J., took 
up his words sharply, saying, '^ I do not understand what my 
brother Powys means by saying he is ^ quasi a judge ; ' surely h§ 
must be a judge or no judged 

Holt, C. J., in his admirable and well-known judgment, re- 
marked in the outset — *^ My brothers differ from me in opinion, 
and they all differ from one another in tlie reasons of their 
opinion; ^ but, notwithstanding their opinion, I think the plaintiff 
ought to recoven I will consider their reasons. My brother 
Gould thinks no action will lie against the defendant, because, 
as he says, he is a judge ; my brother Powys, indeed, says he is 
no judge, but quasi a judge; but my brother Powell is of opinion 
that the defendant neither is a judge nor any thing like a judge, 
and that is true." Then, turning to the point of privilege, the 
Chief- Justice continuing in a bantering tone, " But my brother 
says we cannot judge of this matter, because it is a parliamentary 
thing. Oh ! by all means be very tender of that ! Besides, it 
is intricate, and there may be contrariety of opinion." . ^ • . 
" But they say, that this is a matter out of our jurisdiction, and 
we ought not to enlarge it. I agree we ought not to encroach 
or enlarge our jurisdiction ; by so doing we usurp both on the 
right of the queen and the people ; but sure we may determine 

1 This reminds one of the well-known judgment of Manle, J., when 
a difference of opinion existed among the members of the Bench — " I agree," 
said this caustic judge, **witli the conclusions of my brother A, for the 
treasons offered by i;iy brothers B. and C.^* 
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on a charter granted by the king, or on a matter of custom or 
prescription^ when it comes before ns, without encroaching oa 
the parliament. And, if it be a matter within our jurisdiction, 
we are bound by our oaths to judge of it This is a matter of 
property determinable before us. Was ever such a petition 
heard of in parliament, as that a man was hindered of giving his 
vote, and praying them to give him remedy ? The parliament 
undoubtedly would say, Take your remedy at law. It is not like 
the case of determining the right of election between the can- 
didates. 

" My brother Powell says, that the plaintiff's right of voting 
ought first to have been determined in parliament, and to that 
purpose cites the opinion of my Lord Ilobart (318), that the 
patron may bring his action upon the case against the ordinary, 
after judgment for him in a quare impedity but not before. It 
is indeed a fine opinion^ but I do not know whether it vrUl bear 
debating^ and how it will prove when it comes to be handled. 
For, at common law, the patron had no remedy for damages 
against the disturber, but the statute 13 Ed. I., st. 1, c. 5, s. 3, 
gives him damages ; but if he will not make the bishop a party 
to the suit, he has lost his remedy which the statute gives him. 
But, in our case, the plaintiff* has no opportunity to have remedy 
elsewhere. My brother Powys has cited the opinion of Littleton 
on the statute of Merton, that no action lay upon the words, 
* si parentes conquerantur, because none had ever been brought, 
yet he cannot depend upon it; Indeed, that is an argument 
when it is founded upon reason, but it is none wlien it is against 
reason'^ A little further on he declares, that " We must not be 
frighted when a matter of property comes before us, by saying 
it belongs to the parliament ; we must exert the Queen's juris- 
diction. My opinion is founded on die law of England^ 

Chief- Justice Holt certainly was not a man easily " frighted.'* 
His language and demeanour savour of courage as well as honesty. 
He took occasion, during the argument, to exclaim, "Let all 
people come in and vote fairly. It is to support one or the 
other party to deny any man's vote. By my consent, if such 
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an action were to be tried before me, I would direct the jury to 
make him pay well for it ; it is denying him his English right I ** 
It must be remembered that the disputes on privilege between 
I the courts of law and the House of Commons was at this time 

strongly coloured by the mutual enmity which existed between 
political parties. The House of Commons was at this time 
vehemently Tory. Sir John Holt was a zealous Whig as well as 
an independent judge. In the sketch of the life of this eminent 
judge by Lord Campbell^ the biographer refers to a fictitious 
but well-iji vented anecdote^ which, he observes, obtained great 
I currency. This obviously arose firom its being characteristio of 

I the parties concerned, and it was probably received with all the 

less question as it represents the popular side of the question in 
a triumphant attitude. For this reason, as well as because it 
shows how authenticity is a quality disregarded in personal tales 
of this kind, it is worth repeating. '^ The sergeant-at-arms of 
the Commons," says the veracious story-teller, " presented him- 
self before Chief-Justice Holt, sitting on his tribunal, and sum- 
moned him to appear at the bar of the House, to purge himself 
of his share of the contempt. That resolute defender of the 
laws said, with a voice of authority, ^ Begone P Soon after 
comes the Speaker in his robes and full-bottom wig, attended 
by many high-privilege members, and said, ^ Sir John Holt, 
Knight, Chief-Justice of her Majesty's Court of Queen's Bench, 
in the name of the Commons of England, and by their autho- 
rity, I summon you forthwith to appear at the bar of the House, 
to answer the charge there to be brought against you for divers 
contempts by you committed, in derogation of their ancient and 
undoubted privilege.' * Go back to your chair, Mr. Speaker,' 
calmly replied his lordship, ^ within these five minutes, or you 
may depend upon it I will lay you by the heels in Newgate. 
You speak of your authority, but I tell you that I sit here as an 
interpreter of the laws and a distributor of justice ; and if the 
whole House of Commons were in your belly I would not stir 
one foot.' The Speaker quailed under the rebuke, adds the 
faithful chronicler, and quietly retired with his high-privilege 
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body-guard ; and the Commons, terrified to contend longer with 
Buch an antagonist, let the matter drop/' This last polish to the 
tale is enough to demonstrate its inaccurax^y, for it was the pro- 
rogation of parliament which caused ** the matter to drop/* 

The dispute, however, had the effect of producing for the 
Whig party great accession of numbers at the next election, and 
for Sir John Holt increased credit and reputation. The part 
which this learned judge took in the discussion, as well as that 
which fell to the lot of one of his successors — ^Lord Ellen- 
borough — is described in Lord Ciimpbell's " Lives of the Chiefs 
Justices." But the comments which the biographer makes on 
the general question are not, in our opinion, unimpeachable. 
Sir John Campbell was Attorney-General in 1839, and argued 
the case of Stockdale v. Hansard (9 Ad. & El. 1), on behalf of the 
defendants, advocating the right of privilege very elaborately, 
and as unsuccessfully. Lord Denman, on this occasion, it 
will be remembered, expressed no little indignation with certain 
of the arguments adduced on behalf of the House of Commons, 
and with their tone generally. A lingering admiration may be 
traced in the author, for the arguments offered and doctrines pro- 
pounded by the Attorney-General of 1839 ; and some recollec- 
tion of the determined judgment, and some displeasure at the 
uncompromising Unguage, of Lord Denman, may be observed 
in more passages than one of Lord Campbell's popular volumes. 

Lord Holt, let it be remembered, who was so jealous of privi- 
lege being abused, is the great authority for the general prin- 
ciple, that the House of Commons has power te commit for 
contempt ; but if, as in the Queen v. Faty, the House stated in 
their warrant that to be a contempt which was no contempt, he 
held there was an excess of jurisdiction on their part, against 
which the courts of law would protect a subject applying to 
them. :He was followed in this view in the judgment delivered 
in Burdett t;. Abbott (16 East. 1). Lord Ellenborough in this 
ease repeated it in the well-known distinction which he made 
between yirarrants of commitments by the House. If, said he, 
jtbe commitment were for contempt of the House ^^ generally^ I 



Privileges of ParliamenL 15 

would, neither in the case of that court or any other of the 
superior courts, inquire further; but if it did not profesa to 
commit for a contempt^ but for some matter appearing in the 
action, which could hj no reasonable inteadment be considered 
as a contempt of the court committing, but a ground of com- 
mitment palpably and evidently arbitrary, unjust, and contrary 
to every principle of positive law and natural justice, • • • • 
we must look at it and act upon it as justice may require, froOi 
whatever court it may profess to have proceeded." When the 
Speaker of the House of Commons, having pleaded, in the laat- 
mentioned case, that Sir Francis Burdett had publbhed, in 
CohhetCa Weekly Register^ a libel on the privileges of the HoueCi 
and that the latter body having so resolved, had ordered the 
defendant to issue his warrant to commit Sir Francis to the 
Tower, it was held a good plea. 

Stockdale v. Hansard is the next case which may be here 
adverted to, the action being for de&ming the plaintiflTs charac- 
ter, in ehargmg upon him the publication of obscene works. The 
'^ defamation " had been printed under the order of the House of 
Commons, which order was pleaded ; and it was alleged that the 
right to make such an order was an essential incident to the due 
performance of parliamentary functions. This, said LordDenmaQy 
amounts to ^^ a claim for an arbitrary power to authorize the 
commission of any act whatever on behalf of a body which is 
admitted not to be the superior power in the state.'' He then 
proceeded to inquire whether "the Hou^e of Commons, by 
claiming any thing as its privilege, thereby makes it a matter of 
privilege ; " and ftirther, whether " its own decision upon its own 
claim is binding and conclusive." The Chief Justice put the 
question quite simply when he said — ** The learned counsel for 
tlie defendant contends for his legal right to be protected against, 
all consequences of acting under an order issued by the House 
of Commons, in conformity with what that House asserts to bo 
its privilege, nor can I avoid then the question whether the 
^defendant possesses that legal right or not." Elsewbere thia 
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point is also succinctly put, as resolving itself into the question, 
" Can one branch of the legislature overrule the law ? ** 

The report of the committee of the House of Commons 
appointed to examine into the subject under consideration, in the 
case of Stockdale v. Hansard, was cited in the argument, and 
contains the arguments adopted, and the views professed, by 
that House. The 3 & 4 Vict., c. 9, however, settles by statute 
the particular question then in debate. 

The claim of the House of Commons to preclude the court 
from inquiring into the legality of an act by a resolution that it 
had the power to do the act complained of, is so clearly 
stated by Pattison, J. (9 Ad. & El., 192), that it is worthy of 
repetition. "If," says he, "the doctrine be true that the 
House, or rather the members constituting the House, are the 
sole judges of the existence and extent of their powers and 
privileges, I cannot see what check or impediment exists to their 
assuming any new powers and privileges which they may think 
fit to declare." Now surely this is so, and to stop the courts 
of law from determining the lex et consuetudo parliamerUiy because 
the courts have no knowledge of the subject, is evidently incon- 
sistent with the declaration that the said lex et consuetudo form 
part of the common law of the land. 

The case of the Sheriff of Middlesex (11 Ad. and El, 273), 
arose out of the case of Stockdale v. Hansard. The return to the 
habeas corpus, sued out by the sheriff against the sergeant*at-arms, 
simply certified that the latter functionary detained the sheriff 
for " contempt " of the House. The facts which constituted the 
alleged contempt were not shown by the warrant cited in the 
return. All the authorities on the subject seem to show that 
such a return precludes a court of law from investigating the ade- 
quacy of the causes of commitment Hence it is always within 
the power of the House of Commons to evade any questioning 
of its commitments, by means of its officer stating in general terms 
that a contempt has been committed. " It would be unseemly," 
as Lord Denman in the last-mentioned case significantly observed, 
^' to suspect that a body acting under such sanctions as a House 
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of Parliament, would, in making its warrant, suppress facts which, 
if discussed, might entitle the person committed to his liberty. 
If they even did so act" (as, in point of fact, was just what they 
were doing, and every one knew it), " I am persuaded that, on 
further consideration, they would repudiate such a course of pro- 
ceeding. What injustice might not have been committed by the 
ordinary court in past times if such a course had been recognized ? 
As, for instance, if the recorder of London in Bushell's case had, 
on the warrant of commitment, suppressed the fact, that the jury- 
men were imprisoned for returning a verdict of acquittal, I am 
certain that such will never become the practice of any body 
amenable to public opinion/' 

The case of Howard v. Gossett (the fourth action between 
these parties), which came on for trial on the 15th November, 
1844, arose from the sergeant-at-arms having taken the plaintiff 
into custody, under warrant of the House, for contempt. In the 
Queen's Bench judgment was given for the plaintiff. On the writ 
of error this judgment was reversed. Looking at the differences 
of opinion, and the language employed by the learned men who 
reviewed the subject, we cannot say that this case has left it in a 
satisfactory position. Thus Coleridge (J.), in his eloquent judg- 
ment (10 Ad. and EL, 377), said : — " The defendant's first point 
states that he, being an officer of the House, is protected by an 
order of the House directing him to do to the plaintiff the iden- 
tical act complained of ; and such an order is of itself, and with- 
out more, an answer to the action ! In the argument, this point 
(although stated to be unnecessary for the defendant) was 
insisted upon. No exception was admitted to its truth ; no limit 
imposed upon the generality of the propositions. What the 
quality of the act commanded may be is not to be inquired into ; 
it is enough that the House has ordered it, and, as the House is 
irresponsible, so must its office be. I do not wish to misrepresent 
the language used ; but I think I am bound so to understand it as 
resting the defence of the officer not on the quality of the thing 
commanded, but on the unlimited extent of the authority from 
which the command proceeded. If this were not so, language 

. VOL. VII. NO. XIII. C 
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most alarming has been wantonlj or carelessly used by those 
whom I, with reason, respect too much to believe them capable 
of acting in a wanton or careless spirit in any matter ; least of all, 
in such a matter as this. But, so understood, I venture to say 
that the proposition is not only untenable^ hut monstrous. Ex- 
treme as it is, it might not be unreasonably met by extreme 
suppositions. A proposition universally afiBrmative cannot be 
true, if the negative of it be true in any one particular ; and it is 
no answer that an abuse of such extreme powers in our represen- 
tative body cannot be respectfully or even decently presumed, I 
presume nothing. We ought to have, I admit, the fullest confi- 
dence in the humanity, justice, honour, and integrity of the House. 
It is entitled to our most sincere veneration ; but we have a right 
to consider our liberties as independent of any such qualities in 
those who are in authority ; as resting on the law ; as things not 
precarious, but which we hold by right and charter. When Lord 
Camden delivered his memorable judgment on Entick v. Carring- 
ton (19 How. St. Tr, 1029-1066), he thought it a legitimate mode 
of proving the illegality of the warrant, to show the consequences 
of its being supposed to be legal on the security of the private 
papers and confidence of every Englishman ; how it placed at the 
discretion of the Crown the secret papers, the cabinets and 
bureaux, of every Englishman in the land, however innocent If 
time allowed, and I was so disposed, how much more strong a 
picture, without the slightest exaggeration of a feature, might be 
drawn of the state in which we should live by law, as to security 
of property, liberty of person, safety of character, or life itself, if 
the solicitor-generars proposition was really sanctioned by that 
law ! But it is needless, and I gladly forbear. It is enough to 
say, that the law is supreme over the House of Commons as over 
the Crown itself If the limits of the law be passed by either, for 
the most satisfactory reasons they are indeed themselves respon- 
sible ; but the law will require a strict account of the act in the 
persons of their agents ; and these, according to the nature of the^ 
illegality, will be answerable civilly or criminally/' 
. Elsewhere when considering the proposition, whether the fact 
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of a warrant being issued by order of the House would have been 
an answer in law to an action for an arrest^ the same judge re- 
marked : — "In truth, common learning on the constitution, com- 
mon justice and common sense, equally revolt agidnst it If such 
a limitation on the birthright of Englishmen existed — ^so im- 
portant, so remarkable in its cause and consequences — it must 
have been stated, though it would have been recorded with 
regret, and, I think, something like shame, in some one of those 
many definitions of our most valuable right — the right of personal 
liberty — ^with which our text-writers abound.** 

In the Exchequer Chamber, Parke (B.) delivered judgment as 
well for himself as for his brethren — Alderson, Coltman, Maule, 
Rolfe, and Cresswell — and this judgment has left the questions of 
principle referred to in the court below, unconfirmed and un- 
reversed " We deem it right," says the learned judge, " to 
abstain from giving an opinion upon some of the questions as to 
the privileges of the House, which were discussed by the learned 
counsel, because our judgment in no way depends upon them. 
We need not, therefore, decide whether the House of Commons 
is the sole judge of its own privileges^ not merely when it is adju* 
dicating on their alleged violation^ but in all cases; so that 
whatever it commands must be deemed to be in conformity to 
them, and the mere order of the House, under all circumstances, 
is a sufficient answer precluding all inquiry into its legality by 
any ordinary court/' 

The reversal of the judgment below, therefore, was made to de- 
pend expressly upon technical ground as to the validity of the 
form of the warrant. At the same time, a proposition is laid down 
by the Court in Error, under cover of which a repetition of the 
unseemly litigation may occur : — " Writs issued by a superior court 
not appearing to be out of the scope of their jurisdiction, are 
valid of themselves without any further allegation, and a protec- 
tion to all officers and others in them, and acting under them, 
and that although on the face of them they be irregular/' After 
these specimens of discordant opinions, we think that pur readers 
will agree with Mr. May, that it would " be presumptuous to define 
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the jurisdiction of the courts^ or the bounds of parliamentaTj 
privilege/' The only conclusion at which one could arrive 
pafely, perhaps^ would be that of Lord Kenyon (in R v. Wright), 
who said of a certain proceeding, that it was ''by one branch 
of the legislature, and therefore we cannot inquire into it;'' 
but " I do not say," added he — to put the l^alance of doubts as 
before — " that cases may not be put in which we would inquire 
whether the House of Commons were justified in any particular 
measure.'' 

" With these conflicting opinions," says Mr. May, " as to the 
limits of parliamentary privilege, and the jurisdiction of courts 
of law, if either House of Parliament insist upon precluding 
other courts from inquiring into matters which are held to be 
within its own jurisdiction, the proper mode of effecting that 
object is the next point to be determined. If the courts were 
willing to adopt the resolutions of the House as their guide, the 
course would be clear. The authority and adjudication of the 
House would be pleaded, and the courts, acting ministerially, 
would at once give effect to them. But if the courts regard a 
question of privilege as any other point of law, and assume to 
define the jurisdiction of the House, in what manner, and at 
what point, can their adverse judgments be prevented, overruled, 
or resisted ? The several modes that have been attempted will 
appear from the following cases ; but it must be premised^ that 
when a privilege of the Commons is disputed, that House labours 
under a peculiar embarrassment. If the courts admit the privi- 
lege, their decisions are liable to be reversed by the House of 
Lords ; and thus, contrary to the law of parliament, one House 
would be constituted a judge of the privileges claimed by the 
other. And if the privilege be denied by the courts, the House 
has no other remedy, in the ordinary course of law, but an ulti- 
mate appeal to the House of Lord& It is difficult to determine 
which alternative is the least satisfactory — the denial of a 
privilege by the Lords on a writ of error, or on application to 
them for redress when the authority of the House has been dis- 
credited by an inferior tribunal. With these perplexities before 



Privileges of Parliament 2 1 

them^ it is not surprising that the Commons should frequently 
have viewed all legal proceediogs, in derogation of their autho« 
rity, as a breach of privilege and contempt. They have restrained 
suitors and their counsel by prohibition and punishment, they 
have imprisoned the judges, they have coerced the sheriff; but 
8till the law has taken its course/' 

That the Houses of Parliament should possess and exercise 
every requisite power for sustaining their high fuuctions, must be 
the desire of all who value constitutional government That 
they should not claim or usurp more powers than are requisite, 
should be the wish of each English subject who appreciates his 
own liberty and the advantages of liviug in a free country* A 
body of six hundred and fifty-four men may prove as pressing a 
tyranny, if irresponsible, as an emperor with a government of 
bayonets. The real freedom of a country depends upon the 
supremacy of the law, not of a legislative assembly. " Privi- 
leges,'' if admitted, are so admitted because they are a part of 
the law. If they clash, it is but the collision of one part of the 
law with another part. When this unfortunately happens in 
other branches of our system, we apply a remedy by stricter 
definition and more accurate limitation ; or by adopting a pro- 
cedure by which each occasion of the conflict of domestic laws 
may be considered on its merits, and decided upon well-esta- 
blished principles. 

The dignity of the House of Commons, in. respect of its juris- 
diction, would suffer less by adopting the latter suggestion than 
by again sustaining damaging defeats, or more damaging victo- 
ries, at the hands of courts of law. Jealousy and touchiness arise 
frequently from uncertainty of position and the natural timidity 
of losing something of it. If the essential boundaries of parlia- 
mentary privilege (however wide they may be) were known and 
fixed, the House would suffer little panic as to their infringe- 
ment In the " Procemium " to the Fourth Institute occurs the 
following passage, which at least is free from suspicion : — 

Among many and various similitudes and characteristic conceits 
of phrase, it is said — " For as the body of man is best ordered 



22 Prmleges of Parliament . 

-when every particular member exerciseth his proper duty, so the 
body of the Commonwealth is best governed when every service- 
able court of justice exerciseth his proper jurisdiction. So in the 
Commonwealth (justice being the main preserver thereof), if one 
court should usurp^ or encroach upon another, it would introduce 
uncertsdnty, subvert justice, and bring all things in the end to 
confusion." The learned author thereupon considers the various 
jurisdiction& '' And thus, for all our pains, wishing the benevolent 
reader all the profit, we (^favente Deo et auspice Ohristo) begin 
with the high and most honourable court of parliament i' which 
we, however, for the present have done with; entertaining, never- 
theless, the same amiable wish for our benevolent readers. 

We will, however, add one word more, suggested by the 
perusal of Mr. May's book: — It has attained to a position of 
authority, not only in England but in those of her colonies also, 
where parliamentary institutions are growing, modeled on that 
of the mother country. Whilst our colonial brethren enjoy the 
advantage of the accumulated experience of centuries, the forms 
and principles which have grown here are proved well adapted 
to the wants of an English and free people wherever planted. 
In some points, however, relating to matters of privilege, such as 
those we have been led, in the preceding pages, to discuss, the 
difficulties which the mother country has drifted into may, we 
trust, be avoided by the wisdom of her ofi&pring duly profiting 
by her troublous experience. 
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Art. IL— the TENURE OF REAL PROPERTY IN 

THE ISLAND OF GUERNSEY. 

X ANDED property in the island of Guernsey is for the most 
-*-' part held in fee, subject to the payment of certain perpe- 
tual '^rente&^^ These owe their origin to circumstances and inci- 
dents which we will proceed to describe : — 

Ist, On the sale of property, part of the consideration is 
reserved in the form of a " rente." This is called Jtente du Fonds, 
and is in the nature of a fee-farm rent. 

2ndlj/y When the owner borrows money, it not unfrequently 
happens that, instead of granting a mortgage upon his property, 
he charges it with a perpetual ^^ rente.'" This is called Rente 
Constituee, and is in the nature of a rent-charge, 

Srdli/y When property is divided between coparceners, one of 
them frequently takes a larger portion of the land than would fall 
to his share, and makes up the difference by charging his portion 
with perpetual '' rentes " in favour of his coparceners. These are 
called Rentes retours de BiUe de Partage. 

These several modes of creating "rentes" have been in operation 
since the earliest times ; and almost all the landed property in the 
island has thus become encumbered with irredeemable " rentes." 
Most of these "rentes'' are payable in kind ; wheat "rentes" are 
the most common, but they are occasionally made payable in 
other produce, such as capons, fowls, ducks^ a loaf of bread, or 
an eel I 

All " rentes " are due in October, but the average prices of corn, 
&c., are not found until the Easter following ; so that, if they are 
paid in money in lieu of kind, the payment cannot take place till 
after that time. 

On the sale of real property the price is always calculated in 
wheat "rentes ;" so that when a man has either house or land to 
dispose of, he sells it to another, to hold to him and his heirs for 
ever, paying yearly so many quarters of wheat as may be agreed 
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upon ; for which payment he that takes binds himself and his 
heirs for ever, on the security or guarantee, as it is termed, of his 
own property, present and future, real and personal, and that of 
his heirs. It is sometimes agreed that this guarantee shall not 
be created, but in the absence of express stipulation to the con- 
trary, it will be implied in law. 

This species of sale for a '' rente '' is called Bail ct Rente, and is 
thus defined by Pothier : — '^ Le bail k rente simple est un contrat 
par lequel Tune des parties bailie et cede h lautre un heritage oa 
quelque droit immobilier, et s'oblige de lui fair avoir & titre de 
propri^aire, sous la r^rve qu' il fait d'un droit de rente annuelle 
d' une certaine somme d'argent, ou d'une certaine quantite de 
fruits qu' il retient sur le dit heritage, et que lautre partie s'obUge 
reciproquement en vers elle de lui payer tant qu^elle possedera le dit 
heritage." 

A " rente " may, at the will of the contracting parties, be ori- 
ginally made "assignable" or " rachetable,'" and a i2en^ r^totzr 
de Bille de Partage is said to be in law both " asssignable " and 
" rachetable,'' independently of any agreement, although a long- 
established custom, whilst leaving it "assignable'^ has deprived it 
in practice of its "rachelable" quality. If a "rente" is "assign- 
able,'' the debtor may, at his own will, substitute some other "rente" 
equally well secured for it If "rachetable," the debtor is en- 
titled to redeem it at any time at the price stipulated in the 
contract. 

When an estate is sold, all the "rentes" due upon it are re- 
quired to be specified in the contract, or instrument of conveyance, 
and the vendor (in order to free himself from the payment of them 
in future) has to deliver to the owner of each "rente" an exempli- 
fication of the contract, under the seal of the bailiwick. These 
exemplifications are denominated "droits." When the whole 
estate on which a "rente" is due is alienated, the "rentier" or 
owner of the "rente" cannot object to accept the "droit" But 
if a part only of such estate is alienated, and the vendor has 
fixed on such part the "rente" due on the whole, the "rentier" 
may be compelled by law to accept it^ if the part alienated is 
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deemed of sufficient value to answer the ^'rente/' Altbougli the 
owners of the ** rentes " accept the purchaser as their debtor, they 
still retain the guarantee of the seller. 

On this subject of guarantee, it may be observed that, where a 
** rente'' has been created on a certain piece of land, the whole of 
the land remains a perpetual guarantee for the ^' rente" originally 
charged upon it, even though all or part of such land may have 
been sold since the creation of the ^* rente;" also, where a '' rente'' 
is due upon one piece of land, every part of the real property 
belonging to the owner of such land, even though subsequently 
alienated, is a guarantee for the '^ rente," in the absence of any 
stipulation to the contrary. The liability of the part alienated 
is barred by prescription, the period of which begins to run from the 
time of the alienation. Moreover, if one already possessed of land 
afterwards purchases or inherits other real property, such after- 
acquired property becomes liable for the ^^rentes" or other charges 
due upon the property he possessed before ; but under special enact- 
ments of modern date, such after-acquired property may become 
discharged in the hands of a subsequent purchaser. 

When the owner of landed {Mroperty is not able to pay the 
'' rentes," or other charges due thereon, legal measures are taken, 
the consequence of which is that the estate falls " en saisie," as it 
is termed. In this case, all claims upon the estate have to be 
entered upon a register at the ^* Greffe " office, and certam 
proceedings are taken, the object of which is to secure the 
claims of encumbrancers in the order of priority. When the 
ertate consists of one property only, the case is in its simplest 
form. The encumbrancers are called upon in the order of pos* 
teriority — t. e., the most recent is called on first either to accept 
the estate, with all its encumbrances, or to give up his own claim ; 
and if he refuses the oiFer^ it is repeated to the others in succession, 
until at last an encumbrancer is found willing to take the estate, 
subject to the claims of all prior encumbrancers. 

But when the estate, " en saisie," is composed of several pro- 
perties inherited or purchased at different times, and severally 
diarged with perpetual " rentes," the proceedings assume a very 
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complicated aspect ; and if the estate, collectively^ is not worth 
the whole of the encambrances due upon it, it becomes necessary 
to investigate the titles of each separate property; and the *' rente'' 
holders, independently of their claim upon the estate collectively, 
are entitled to disconnect the different properties — the one from 
the other — ^and to attach themselves each to the particular pro- 
perty charged with his "rente.'' If any questions of guarantee 
arise, other parties are brought into the sidt with a view to their 
being sent before a commissioner of the court, who has to examine 
into their respective titles. A report is then drawn up by 
the commissioner, setting out the order in which, as well the 
claimants upon the estate, as those who are liable as " garans," 
should be called upon to speak in the " saisie. " The claimant of 
most recent date would have to speak first, and three courses 
would be open to hun : — 1st, To take the whole estate, and bind 
himself to pay all the other charges upon it. 2ndly, To take the 
part charged with his " rente," and pay the other charges upon 
that part Srdly, To give up his claim. 

In the event of his giving up his claim, the next claimant is 
called upon in like manner, and the final result of the proceed- 
ings is, that the whole estate becomes the property of one 
of the cl^mants, or the different parts become the separate pro- 
perty of some one or other of the owners of '^ rentes" upon them. 

All persons liable to guarantee are called upon at their respec- 
tive dates^ either to take the " saisie," or to give up the property 
liable to guarantee. 

((- Ileal property is not devisable by will, except in cases in which 
the possessor has no descendants in the direct line ; but, on the 
death of a father, the eldest son takes as his " pi^ciput," or elder- 
ship, the most valuable buildings, standing within an area varying 
from fourteen to twenty-two perches, the extent of which varia- 
tion is determined by the " Douzaine," or parochial ward. The 
remainder of the estate, together with any " rentes " (for " rentes " 
are real property), is divided amongst the co-heirs (the eldest son 
himself included), in the proportion of two-thirds to the sons, and 
one-third to the daughters, subject, nevertheless, to the conditioni 
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that a daughter shall inherit no tn6re than a boo, nor a son more 
than twice as much as a daughter. But the eldest son may^ be- 
sides his " preciput," take at a valuation to be put upon it by the 
" Douzaine/' as much as he pleases of the land connected with the 
" preciput '* as lies within the " enclos," or ring fence of the estate, 
or the whole of the estate if it form but one ** enclos/' which is but 
rarely the case in Guernsey ; and, if -the whole of the land within 
the ** enclos " is of less extent than one-third of the estate, he may 
take so much land outside the '* enclos '' as will make up one- 
third of the whole estate. 

For the excess of land over the ''preciput/' which the eldest 
son thus takes, he is obliged, unless a money compensation be 
mutually agreed upon, to compensate his co-heirs in ^* rentes" for 
their proportion of such excesa These '' rentes" may either be 
the " rentes," if any, forming part of the estate of the deceased, or 
'^ rentes " specially created by the Bille de Partage, These being, 
as we have seen, '' assignables," the eldest son may free the pro- 
perty from the encumbrance by substituting some other ''rentes" 
of equal amount 

In collateral succession, real property is divided between 
brothers and sisters in the same proportion as above stated. The 
eldest brother, however, has no advantage over his co-heirs ; and if 
nephews or nieces represent their deceased father or mother in the 
succession, they subdivide among themselves the portion thus 
coming to them in thesame proportions as if it had come to them 
directly from their deceased parent 

Heirs are " garans " to each other for the " rentes," and other 
real property inherited and divided between them, until this 
liability is barred by prescription. 

It may be worth while to observe that a similar system of 
** rentes " (except that a " rente constitute " was always redeemable) 
formerly prevailed in France, but in that country great alterations 
in the law have from time to time been made. The first of these 
was in the year 144»l A.D., during the reign of Charles VII., 
when all " rentes " due on houses in the town or fauxbourgs 
of Paris were made redeemable. The reason given being. 
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that a great number of houses, being chaiged with ^ rentes " above 
their value, were allowed to fall to ruin ; and, by a law passed in 
the reign of Henry II., this privilege was extended to all tlie 
towns in the kingdom. At last, at the time of the French 
levolution all perpetual ** rentes" were made redeemable. 

The system of ** rentes^'' which the people of Guernsey inherit- 
ed from their Norman ancestoi^ is one to which they are much 
attached. Their tenure of land and their family arrangements 
are based upon it; and so jealous are they of any interference with 
it, that when the states, last year, adopted a Projet de Lot, which 
was sent up for the consideration of the Privy Council, for the 
redemption of small ^' rentes '' under the yearly value of one 
quarter of wheat, and of money " rentes " under the value of 
twenty shillings, a large party among the inhabitants, many of 
them members and ex-members of the states, not only stoutly 
opposed the Projet de Loi before the states and the Royal Court, 
but afterwards petitioned to be heard by counsel before the 
Privy Council in opposition to it ; stating in their petition, that the 
proposed redemption would be a flagrant outrage on the feelings 
of the petitioners, as these small '^rentes" had been in their 
possession, and in that of their ancestors, from time immemorial, 
and constituted their real property ; that the existence of such 
''rentes" stimulated the purchasers of land to industry, and 
enabled the vendors to retain for themselves, and their heirs for 
ever, a permanent interest in the land disposed of by them ; the 
results whereof were the wide^spread prosperity and harmony Which 
subsisted amongst all classes of the inhabitants of the island. 
The petitioners ended by saying that the public in general, instead 
of being benefited by the redemption of small '' rentes," would 
experience all the effects which a social revolution never fails to 
produce, and which would be highly detrimental to the best 
interests of the island. Notwithstanding this opposition, however, 
the Privy Council confirmed the law, on the ground that such 
small " rentes" were a burden upon the real property far beyond 
their actual value, and that their existence, as a perpetual cbai^ 
upon the land, acted as an impediment to its beneficial sale and 
transfer. 
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This system of '" rentes/' which gives the faculty of acquiring 
land in perpetuity without paying any purchase-money, though 
perhaps not worthy the praise given to it hy the petitioners 
against the law for the redemption of small *' rentes/' has proba- 
bly been of great benefit to the inhabitants of tha island. Under 
its protection the original owners have parted with their land for 
an annual " rente " of as many quarters of com as the purchasers 
judged they could afford io pay, after a sufficient remuneration 
to themselves for their labour. " Thus/' says the Royal Court, 
in a letter addressed to the Privy Council in the year 1820, 
" without the necessity of cultivating the soil^ the one party 
enjoyed the neat income of his estate secured on the estate itself, 
which he could resume in case of non-payment ; while the other* 
on the due payment of the ' rente ' charged, became real and 
perpetual owner, having an interest in the soil far above that of 
farmers under any other kind of tenure. Experience has proved 
that a spirit of industry and economy was thus generated, that 
produced content, ease, and even wealth, from estates which, in 
other countries, would hardly be thought capable of affording 
sustenance to their occupants. And thus arose two classes mutu* 
ally advantageous to each other, the one living on its income, or 
free to exercise trade and professions; the other composed of 
farmers raised to the rank of proprietors, dependent only on their 
good conduct." 

On the 17th March, Mr. Hadfield moved, in the House of 
Commons, for an address, praying the Crown to issue a royal com* 
mission for the following purposes, viz. — 1. To inquire into and 
report on the civil, municipal, and ecclesiastical laws and customs 
now in force in Jersey — including the laws relating to the tenure 
of land, trust, and uses ; and also the rights of the feudal lords in 
the said island. 2. To inquire into and report on the constitution 
of the tribunals by which those laws, customs, and rights are ad* 
ministered ; and as to the practice and forms of procedure used by 
them respectively. 3. To inquire into, and report on, and suggest 
remedies for all defects in, and abuses of the laws, tribunals, and 
procedure, in force in Jersey, 4. To inquire into the state of pri* 
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•0D8 in the island ; and 5, into tbe administration of certain public 
charities. 

Now, it may be thought advisable to include, within the scope of 
the commission, the other Channel islands in addition to Jersey.* 

That the ancient laws and customs here referred to, as well as 
the qualities and tenures of land and its incidents, should be tho** 
roughly understood before they are attempted to bo meddled with 
by parliamentary reformers, is an essential condition, and highly 
desirable ; and so a commission, if it issues, should be very carefully 
constituted. We regret to say that comprehension of the subject 
is not always considered an essential preliminary to sweeping sub- 
version or obstinate maintenance of institutions. There is no 
doubt that ancient customs, and the laws of olden times, may out* 
live their beneficial purposes ; and that they occasionally require 
modification, or even annihilation. When the right and power is 
proiervo(] among a free people of regulating their own legal and 
social customs, the habit of self-government thus engendered 
giinerally saves their country from the anomaly and inconve- 
liltmco of the institutions and procedure being immediately at 
variatioo with the wants and character of the people. The laws 
and the community may not be invariably of commensurate 
growth, but we do not find revolution or external influences 
ro(]ui»ita to effect the desired concord between them. How this 
royal ooinmitMiion comes to be wanted, and how it will operate, 
wo do not know *, but we trust that the interests of the inhabi- 
tnnts of tho Channel islands, as well as those which England has 
in thoir contentment and prosperity, will be well considered before 
any important steps be taken to remodel their laws, customs, or 
institutions ; and that those to whose hands the duty of inquiry 
and recommendation is confided wilt recollect, that sometimes 
what is theoretically ill-advised or peculiar in the eyes of a 
stranger, may, nevertheless, work very satis&ctorily to those habi- 
tuated to their own forms. 

It requires an enlarged and acute understanding to reform even 
that with which we are ourselves familiar, and to remedy that 

* We regret that this course has not been taken. — Ed. 
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v^liich affects us, according to our own experieuce and knowledge ; 
ct fortiori is it a task demanding sagacity, temperance, delibera- 
tion and carefulness, when the ancient code of a people, who 
cherish especially their own nationality, is to be brought to the 
inquisition and tests contemplated, we presume, by the House of 
Commons, in their purposed address to the Grown. 



Art. IIL— costs IN THE PROBATE COURT. 

A PHILOSOPHIC writer in this Magazine has lately sug* 
-^^ gested a new theory of costs, and has supported it by 
convincing reasoning.* 

For any improvement in the theory of law we all should be 
grateful But whilst we are seeking to obtain what is not, we 
are in danger of losing an excellent doctrine of costs already 
having a de jure existence. The doctrine of costs to which we 
now allude is one of equitable range and application, and the loss 
and injury to the interests of the public through its extinction or 
suspension will be great, abstractedly and practically. 

The prevailing and anxious feeling of the present age is for an 
infusion of equity and equitable principles into every branch of 
the body of the law. The harshness of law is not felt and deplored, 
until its empire is complete and superior to all evasion. A want 
of equity is therefore more felt, now that law, the mere strictum 
juSy is obeyed without hesitation or reserve. One of the equitable 
doctrines of costs in vogue in the Prerogative Court forms the 
subject of this article. The doctrine alluded to is that of giving 
costs out of a deceased person's estate to the unsuccessful party in 
a testamentary suit This doctrine, as we have said, has a de jure 
existence ; for the 29th section of the Probate Court Act, 1857, 
provides that *' the practice of the Court of Probate shall, except 
where otherwise provided by the act, or by the rules or orders 
made under the act, be, so far as the circumstances of the case 
will admit, according to the practice in the Prerogative Court' 

• L,M,iSt R,y Vol V. p. 301, August, 1858. 
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Rule three of the CoDteniious Rules of 1857, also provides that 
" next of km and others who, previous to the passing of the act, 
had a right to put executors, or other parties entitled to adminis- 
tration with the will annexed, upon proof of the will in solemn 
form of law, shall continue to possess the same rights and privi* 
leges, and be subject to the same liabilities with respect to costs as 
heretofore." 

It may be therefore safely concluded that it was the intention 
of the legislature, and the framers of the rules, to invest the new 
court with all the equity of the old one, at the same time that it 
created a procedure for that court better adapted to the exigencies 
of the times. It is equally inferrible that the legislature intended 
the annihilation of the old feud of the Courts Christian and the 
Common Law Courts, by erecting a new judicature formed on 
the best principles of both. 

These were the real, if not the avowed objects of the legislature 
in making a new tribunal, instead of merely transferring the juris- 
diction of the old courts to the existing Common Law Courts, as 
urged by Mr. Collier, whose arguments, unbss met by such rea- 
soning, would have been irresistible. 

As all the world knows, the procedures of our native Common 

Law Courts, and of our native Ecclesiastical Courts, were not 

more contrasted than their principles were repugnant to each 

other. 

" Numina vicinomm 
Odit uterque locus, quum solos credat habendos 
Esse decs, quos ipse colit." 

And there was no hope of reconciliation or assimilation of these 
conflicting principles in the separate existences of the two laws — 
the ecclesiastical and the municipal — on the subject of the litiga- 
tion of wills. But the country and the legislature knew that there 
was much good and fertilizing matter in the old Augean stable, 
and therefore judged that it could be transferred to other ground 
with great prospective benefit to the English public. For these 
reasons, it was determined not purely and simply to make a 
Common Law Court, but to make a Court of Probate, approzimat- 
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ing in its procedure to the Common Law, but also, in all respects 
where it could be done, resembling the other in its principles. 

The general subject of the court and its practice we do not 
propose here to discuss. It is our intention only to touch upon 
one point, and that is, the mode of treating or administering the 
subject of costs which obtained under certain conditions in the 
Prerogative Court, and which has been, inter alia, invocated 
into the new court, as we have seen. 

In the Prerogative Court a wholesome equity prevailed upon 
the subject of costs, after sentence given for or even against a 
will or codicil This equity might be claimed, and would be 
allowed to a next of kin or to an executor, under circumstances 
which, in a common law court, would have brought upon either 
a condemnation in the costs of the other side. An ousted next 
of kin might impugn the execution of a will, the capacity of a 
testator, or his freedom from control or importunity ; upon all or 
any of these suggestions, he might impose upon an executor a 
searching curial inquiry into all the circumstances preceding, at- 
tending, and following the preparation and execution of a will. 
He might set up, in antagonism to the will, an array of facts 
which would call for a rebuttal, or at least an explanation. He 
might do all this, and fail in obtaining sentence against the will. 
And yet the court would not only not visit him with the executor's 
costs, but would give him all the costs of that unsuccessful op- 
position out of the testator's personal estate. 

Again, an executor might set up (or as it was called propound) 
a will or a codicil, which the court, upon better information than 
the former possessed, might pronounce against. And yet the 
executor's costs would be allowed him out of the estate. This 
was a practice of the Prerogative Court constantly acted upon, and 
never liable to be misunderstood by the judge or the practitioner. 
The principle which underlay this practice may be formulized 
thus: — It was an assumption that a man might set up a will, and 
that a man might dispute a will, without necessarily, in case of 
failure, being culpable of such conduct as should make it requisite 
or desirable- that he should be punished with costs; for costs' are, 

VOL. VII. NO. xirr. i> 
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undeniably, as much a punishment to the one party as they are an 
indemnification to the other. The court supported this assumption, 
by holding that the matters and circumstances attending the 
preparation and execution of a will might be entirely out of the 
personal ken of either executor or next of kin ; and that, indepen- 
dently of the instiiiment itself, all necessary information might 
have to be gained from other persons, who might colour, garble, 
or altogether withhold from the interested inquirer all that vitally 
concerned him, and that he most wanted to know. An inquiry 
made by such a person, under such circumstances, the judge knew 
to be always useless, and generally impracticable. 

This state of things, in the opinion of the court, plunged the 
party into an inopia consilii, disabling him as well from inquiring 
accurately, as from deciding justly, upon his own case, from which 
the court only could relieve him, by making the inquiry as well 
as pronouncing the decision for him. But as the court made the 
inquiry for him on general principles, and for the protection of 
society, it followed that the court should relieve him from the 
consequences of costs, if his conduct in promoting the inquiry 
was marked by no more than a just regard to his own legitimate 
interests. And this was the practice of the court which we are 
now considering. 

Dr. Tristram, in his excellent little treatise upon the practice 
of the Probate Court in contentious matters, lays down Four 
Canons upon this subject He says — " Where a party has unsuc- 
cessfully contested the validity of a will, and his case comes within 
one of them, he will be entitled, subject to certain limitations 
which will be mentioned, to costs out of the estate. 

"1. When a party has been led into the contest, whether as 
plaintiff or defendant, by the state in which the deceased has left 
his papers. 

'' 2. When there is reasonable doubt as to the testator's testa- 
mentary competency at the time of the execution of the will 

" 3. Where a party, principally benefited by the will opposed, 
has been guilty of improper acts, which have exposed him to the 
suspicion of fraud or undue influence in procuring its execution. 
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*^ 4 Where a case, from its peculiar circumstances, pre-eminently 
calls for investigation." 

To these four we will venture (sit venia) to add — 

5. Where a legal doubt exists as to the execution of the will. 

These canons are so startling to a mind habituated to the study 
of the common law Only, that we think our readers will require us 
to prove, as well as illustrate, them by excerpts from the reports 
of Doctors' Commons. We will do so from the most accessible 
reports, illustrating each canon in its order. We will then first 
cite cases in illustration of the First Canon : — 

In The Countess de Zichy Ferraris v. The Marquis of Hertford 
and Others — (2 Notes of Oases, p. 26$). An allegation pro- 
pounding unattested testamentary papers as codicils^ on the^ound 
of their being incorporated with the will, was rejected by the 
court The expenses were directed to be paid out of the estate 
on all side& 

In Townley v. Watson (3 Curt., p. 770), obliterations of legacies 
were held to be valid as revocations. The court gave the legatees, 
who were opposing parties, their costs out of the estate. 

In Bunny v. Hemsted (3 Notes of Cases, p. 599), certain 
papers, apparently inconsistent with themselves, were pronounced 
for, the next of kin opposing. Sir Herbert Jenner Fust directed 
the expenses on all sides to be paid out of the estate; observing, 
'^ It is a very proper case to be brought before the court." 

The Second Canon may be illustrated by the following cases : — 

In Waring v. Waring (5 Notes of Cases, p. 324), a will was 
pronounced against on the ground of insanity. The court gave 
the executors propounding it their costs out of the estate. 

In Borlase v. Borlase and Others (4 Notes of Cases, p. 140), 
a will and codicil were opposed on the ground of insanity, but 
a lucid interval was proved. The court gave the next of kin 
their costs out of the estate, observing, '* I think, at the same 
time, that these ladies were fully entitled to put the party upon 
proof of the papers, that the question was one of difficulty and 
doubt, and I am of opinion that they are entitled to have their 
expenses paid out of the estate."' . . 
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Iq the cases of Mudway v. Smith, The Executors of Mudway 
deceased, v. Croft Committee of WickSy a lunatic (2 Notes of 
Cases, p. 459), the court pronounced for a will of a lunatic having 
lucid intervals, on evidence that it was executed in a lucid interval. 
The court gave the next of kin her costs out of the estate, observ- 
ing, " Under these circumstances, I am clearly of opinion that the 
costs must be paid out of the property, as the case is one which 
required to be sifted/' 

la Fre7*e v. Peacock (1 Bobertson, p. 456), a will was opposed 
on the ground of insanity, but was pronounced for. The court 
gave the next of kin his costs out of the estate. 

With regard to the Third Canon, we will cite Jones v. Godrich 
(3 Notes of Cases, p. 510). Here a will was pronounced for, 
but circumstances being proved showing that the transaction on 
the part of the executors was tainted, the judicial committee 
said, " We think this litigation was fully justified," and gave 
the next of kin her costs out of the estate. 

The following are illustrations of the Fourth Canon : — Keating 
v. Brooks and Others (4 Notes of Cases, p. 273). Here one of 
the attesting witnesses to a will deposed that her name was 
forged, and that the paper propounded was not that which she 
had subscribed ; and the other attesting witness deposed the con- 
trary. The court upheld the will, but gave the next of kin their 
costs out of the estate. The court said, " It is better that the 
costs should come out of the estate. Mr. Keating is the writer 
of the will himself." 

Again, in Gregory v. Her Majesty's Proctor and Others (4 
Notes of Cases, p. 643), the court pronounced, " After much hesi- 
tation and doubt, those were the papers intended by the deceased 
to have operation as his will, and that he executed in compliance 
with the act.*' Here the court gave all parties their costs out of 
the estate. 

In Coventry v. Williams (3 Notes of Cases, p. 172), a paper 
was propounded by the executor, and probate was refused of it 
The court gave the executor his costs out of the estate, ^* as it 
was necessary to propound it" 
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Iq James v. Roberts , West, and Others (3 Notes of Cases, 
p. 324), an executor and an intervening party propounded a will as 
revived, but the court held the contrary. The court gave the 
costs of all out of the estate. 

In Payne v. Trappe (6 Notes of Gases, p. 485), the court did 
the same thing under the same circumstances ; and so, also, in 
Neate v. Pickard (2 Notes of Cases, p. 409). 

In Symons v. Tozer (3 Notes of Cases, p. 55), the will of a 
testator was pronounced for, though it was made at a late period 
of his life, and contained a disposition totally at variance with a 
former will, and repugnant to a motive recorded in that will. 
But the opposing next of kin obtained a decree for his costs out 
of the estate. The judge said, " My opinion is, that the case 
required to be investigated, and that the party opposing the will, 
from the circumstances stated, is entitled to his costs out of the 
estate. The facts of the case required investigation." 

In Wood and Others v. Goodlake, Help, and Others (1 Notes 
of Oases, p. 160), of which most persons have heard more or less, 
the confusion lay at the door either of the testator or his execu- 
tors. The judicial committee, in giving judgment, said, -" We 
think it reasonable and proper, in this case, that the costs of all 
the parties, as well here upon the appeal as in the court below, 
should be paid out of the estate." 

Lastly, in Hudson v. Parker (3 Notes of Cases, p. 250), when 
a will having been pronounced against for defective attestation, 
all parties' expenses were decreed out of the estate. 

We come now to the Fifth Canon. In Leech and Others v. 
Bates, (6 Notes of Cases, p. 708), two codicils were pronounced 
for, the witnesses deposing against their execution, but the pre- 
sumption being for it from other circumstances. The court gave 
the costs of both parties out of the estate. 

In Brooks, formerly Reeve, v. Kent (1 Notes of Cases, p. 100), 
the question raised was as to the construction of the 1 Vict, c. 26, 
8. 21, upon alterations made by the testator in his will. The 
judicial committee of the Privy Council directed " all costs to 
be paid out of the estate." 
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In Gaze v. Case (2 Notes of Cases^ p. 230), the execution of a 
will, on the pomt of legal acknowledgment of the signature^ was 
unsuccessfully disputed by a next of kin. The will being pro- 
nounced for, the judge said, '* I also think, the question being 
created by the act of the deceased, that the other parties' expenses 
should be paid out of the estate/' 

In Hooley and M'Quiggin v. Jones and Jones (2 Notes of Cases, 
p. 61), the execution of a will was contested. The court was of 
opinion that the evidence was not sufficient to support the will, 
and pronounced against its validity, but gave the executor who 
propounded the will his costs out of the estata 

In Burgoyne v. Showier (3 Notes of Cases, p. 208), a will was 
opposed on the ground of defective execution under the statute, 
but was pronounced for. The costs of the next of kin were 
decreed to be paid out of the estate. 

In all these cases we trace the general principle, that there are 
sets of circumstances in which the unsuccessful opponent or pro- 
pounder of a will, as having a right to call for inquiry (which, to 
be effectual and satisfactory, must be curial), or being under the 
obligation to support the will, has an equity which entitles him to 
the costs of his inquiry. It is established in these cases that 
costs, if they are to be considered a penalty, should be levied 
from the person who made the inquiiy necessary — viz., the de- 
ceased ; for the contest has arisen through his own act, or an 
exceptional condition in himself, or a difficulty in the application 
of the statute. In all these cases we have a recognition that a 
suit respecting the validity of a will, is not to be regarded in the 
same light as that which lies at the instance of a creditor against 
his debtor. The plaintiff and defendant in the will cause have 
no assimilation to the plaintiff and defendant in the action for 
debt, and the reason is obvious. In the will cause the plaintiff 
and defendant are both instituting an inquiry — are each endea- 
vouring to arrive at truth out of a tangled web of discordant 
facts ; the result of this inquiry they know not, and for the result 
they should not be personally liable. 

It seems almost superfluous to speak of the good which must 
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result from the operation of sach a principle as this when judi- 
ciously applied. It relieves an innocent man from a weight of 
costs under which he might sink, and it enures to the benefit of 
society, by encouraging an inquiry into all caees that require it 

We have thus seen the principle of the Prerogative Court, both 
in the abstract and in the concrete ; both in the formula and in 
its application. It appears to us to be a principle worthy of con- 
servation, and the legislature has been of the same opinion, by 
enacting its preservation — cleaving, of course, its application to the 
judge. It undoubtedly kept the old court on its legs, in spite of 
a lame and vicious procedure, by securing to it the public respect 

A year has passed since Sir C. Cresswell undertook the most 
arduous task that can £ei11 to the lot of man — the formation of a 
new court ; and the legal world knows how well he has acquitted 
himself of that labour. Crevit enim cum amplitudiTye rerum 
vis ingenii. 

The judge of the Probate Court, however, has set his face 
sternly against the equitable principles of costs now under dis- 
cussion. It is tabooed in his court ; and this valuable inheritance, 
transmitted to that court for the use of the public, may possibly 
be lost from disuse. We regret that the learned judge has exiled 
equity from a court which the legislature intended should have it. 
On this point he has thrown back the tide of equity, and left his 
court in all the dryness of common law. Hence we have a purely 
common law court, when the legislature contemplated a mixed 
one. This is retrogression. Judicial inquiry into will cases 
should be encouraged, for there is no class of cases where villany 
is more rife ; and there is no kind of villany which can less 
stand the brunt of an inquiry, for the simple reason that to sup- 
port a bad will many bad men must combina 

Again, an inquiry of this kind is most needed by those who are 
least able to pay its costs — namely, the poor and disinherited. 
To tax these persons with costs, in all cases where they fail of 
success, without regard to the nature and degree of their opposi- 
tion, is not to discourage, but to annihilate inquiry, and to 
encourage for succeeding generations the perpetration of fraud, 
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by making will cases a good preserve and a sure find for malver- 
sation. 

This is not merely the question of the attorney getting his 
livelihood. It is a question whether a compatriot, having a 
grievance against a dead man, shall be mulcted in a penalty to a 
living man, because he has demanded and obtained an inquiry 
into the grounds and circumstances under which that loss has 
occurred. The question. Who shall pay the costs? is not merely 
a question, Who shall pay the attorney ? 

But a graver sub-question is involved in it We will even say, 
according to precedent, that no sympathy is required for the 
attorney. We will laugh at him, with the mock sympathy of the 
poet, who says or sings — 

" Miser homo est qui sibi quod edat quserit et eegre invenit, 
8ed ille est miserior qui et segre qoaerit et nihil invenit !" 

Moreover, the injustice is obvious of withholding a benefit from 
the world because some few do not deserve it ; and such a nega- 
tion is palpably unnecessary, when it is considered that the arm 
of the law is always strong to reach the really peccant individual. 
It is like physicking a crowd for the distemper of one man. To 
repeal a use because of a possible abuse, should be as indefensible 
in law as it is inconsistent with sound ethics. It may be said 
that this is done to discourage litigation ; but here we have a 
clear fallacy. It is no province of the law to discourage litigation 
purely and simply. It is the duty of the courts to discourage 
unjust and vexatious litigation only. If all just and unjust litiga- 
tion be punished alike, society is punished in the persons of the 
innocent for the fault of a few individuals. Under the influence 
of such a practice, Wood of Gloucester's case would never have 
received its great and world-wide adjudication, or any adjudica- 
tion at all ; and it must never be forgotten that that adjudication 
transferred immense property to miserabiles personce — persons 
without funds to go to war with on their own charges The re- 
fusal to allow costs will kill inquiry in the bud; it will engender 
morbid dissatisfaction in families, which an inquiry would have 
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removed or alleviated ; and it will restrain within the narrowest 
compass the operation of the act of parliament. 

We regret that so distinguished a judge, and so able a reasoner, 
should have taken a course so counter to the practice of Dr. Lush- 
ington and Sir Herbert Jenner Fust ; and we think that the 
learned judge cannot have approfondi the full logical conse- 
quences of his exceptional practice. 



Aet. rV*. — Shakespeare's Legal Acquirements Considered. By 
John Lord Campbell, EL.D., &c., in a Letter to T. Payne 
CoLLiEB, Esq. London : John Murray, 1859. 

TT^AELY one winter's morning this year, there was great 
-*-^ consternation perceived among those grave and thoughtful 
men who obey daily their sad destiny, which condemns tliem to 
pass and repass for an allotted period the south gateway of 
Lincoln's Inn — that gateway we mean which the frugal Fenchers 
now piece off, and let out to a bookseller. The cause of this 
emotion was obvious. Large placards, in blood-red letters, were 
adhering to this bookseller's window, with this query printed in 
the boldest and most unabashed type, "Was Shakespeare an 
Attorney's Clerk ? By John Lord Campbell." Hardly any query 
could have seemed to the sage pedestrians at first sight so point- 
less and wild as this. Many had for years been familiar with 
modest advertisements wafered on these windows, to the effect 
that various masters wanted clerks, " respectable, sober, clever,'' 
&c. &c., and that clerks with irreproachable hands (so far as 
writing at least extended) would accept of masters on easy terma 
Hurried memoranda, also, might continually be seen stuck up 
as to bunches of keys lost late the previous evening under circum- 
stances not mentioned, or occasionally as to a bank-note, of no 
use except to the owner, because the number was known, and the 
registered title thereto vitiated by an oflicial caveat. It was of 
every day's .experience that the loss of deeds, wills, and docu- 
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ments, supposed to have been either left by a country attorney 
in a cab, or dropped in a square (but eventually discovered in 
a tavern in Fleet-street, or safe at the office at home), were 
advertised in this quarter. But that an unexpected question, 
combining the ideas of Shakespeare, Lord Campbell, and Attor- 
neys' clerks, should here be put forth and in this startling fashion, 
seemed like a practical joke. 

Was Lord Campbell to be literally supposed to have asked or an- 
swered the interrogatory here printed in the blood-stained type ? 
Had the passers-by seen propounded in like words and figures, 
such a question as — *^Is Titmouse to be the next Master in 
Lunacy ? *' or, " Should a new Statute Commission (as effi- 
cient AS the last one) be at once appointed ? '* we believe 
that less astonishment would have been felt. 

The next step after astonishment is, to the candid mind, natu- 
rally investigation. In this instance the latter process has led 
us to the result, that a little book, and we may say a little amus- 
ing book, has certainly been made and published by Lord Camp- 
bell. It would appear that Lord Campbell had " a little leL^-ure 
during the long vacation " of 1858, and, in obedience to a *' pe- 
remptory " request of Mr. Payne Collier, his lordship undertook 
the duty of throwing out a few hints on the subject referred to in ^ 
the placard, for the especial use of the well-known editor of our 
great dramatist's works; the writer having however, besides, 
another very natural, not to say national, motive for the labour ; 
for, says the noble and learned author, " I myself must derive 
some benefit from the task.'' He believed, in fact, that the men- 
tal effort of reading the plays (or studying Mrs. C. Clarke's 
concordance) would, for a while, draw from his " mind the recol- 
lection of the wranglings of Westminster Hall." "In literary 
pursuits," confesses the candid and enthusiastic judge, "should I 
have wished ever to be engaged ; " which assertion, being made 
in English, he quite unnecessarily proves after the orthodox 
£sishion of ancient legal commentators, by a quotation in Latin : — 

'*J/e si fata meis paterentur diicere vitam 
Auspidis, et sponte med componere curou^ 
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In passing, we may remark upon this confession of Lord Camp- 
bell, so flattering to literature, that it is a matter of deep sym- 
pathy that he felt himself forced to enter upon, and now feels 
himself bound to continue, the task which (for the first time) 
we here learn is uncongenial to him. For half a century he 
has been self-condemned to take a part in the litigation or 
" ^vrangling " of Westminster Hall ; and, when he had the oppor- 
tunity of being finally released therefrom, he resumed bis bonds 
on the bench when Lord Denman retired. He feels now, we 
learn, how much happier^ more useful, not to say more remunera- 
tive^ would have been his lot, if he had dedicated himself to litera- 
ture. His proper calling was to woo the muses ; to have inscribed 
immortal pages, rather than frame ephemeral pleas; to have 
composed rather than pass sentences. He believes, now that he 
is Chief-Justice of England, that he has mistaken his profession. 
This reflection must indeed, we fear, embitter his existence. 
Henceforth, whenever we see him on the bench, we shall be haunts 
ed with the fancy that his aching heart tells him hourly he has 
blighted his prospects by the great error be committed in early 
life, in having chosen to practise at the bar ; we shall feel that he 
is in secret longing even now to be once again free, and able to 
add to the permanent and immortal literature of his country. 
What pangs for an aspiring soul to endure in reflecting, that 
whilst Shakespeare emancipated himself from the fetters of the 
law, and became one of the great poets of the world, Lord Gamp- 
bell hesitated, and was lost — remained at the bar, and has been 
degraded to the Chief Justiceship of England ! What has 
not Lord Campbell — ^nay, the world — ^thus lost? There has 
occurred to him, however, the rare chance of being both a literary 
man and a chief justice. To effect this combination successfully 
was no easy matter. The ambition of being " a wit among lords, 
and a lord among wits,'' is always accompanied with danger to 
reputation. Nevertheless, the learned author of this magnun 
opiis on Shakespeare, ventured boldly, and became a biographer 
among the lawyers, aud a lawyer among biographers The 
latter cap^ity, at least, has been remarked by some who, hav- 
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ing been already engaged in cultivating the fields subsequently 
walked over by his lordship, have seemed to think, and indeed 
said, that with his character of biographer he conjoined very 
successfully that of the nisi prius leader ; for it is well known 
to be an essential quality in the latter, that in the consultation 
room and chamber he should skilfully draw upon, and boldly 
appropriate, the labours of his juniors; so that, having adopted all 
he cares to use, he successfully parades the well-prepared and 
arranged learning of the younger or less known practitioner who 
sits behind him. From whatever sources derived, however. Lord 
Campbell has a recognised literary character ; and this work on 
Shakespeare will be, we doubt not, perused in consequence. 

We need hardly inform our readers that Lord Campbell's letter 
to "My dear Mr. Payne Collier,'' commits the author to no 
opinion whatever upon the subject he discusses. In point of fact, 
he keeps very safe himself, while he " chaffs" his correspondent. 
He sums up his evidence in the old-fashioned judicial manner. 
** If you think the testimony is strong enough to enable you to 
find a verdict for the plaintiff, you will do so ; if not, you won't. 
Again, if the facts justify you in drawing a rational inference 
either in one way or the other, you will be safe in taking either 
course ; but if not, you had better avoid the responsibility.'* 

Many of the passages collected from Shakespeare's plays might, 
of course, have been written, so far as legal knowledge is con- 
cerned, by any man of the world. The whole together merely 
shows that our great poet, in knowledge, and in power of using 
it — in wisdom, and the faculty of employing itr— in observation, 
wit, and other mental qualities, far surpassed all other men. 
Lord Campbell indeed admits thia He tells us, in one of the 
most sensible and strikingly original remarks in the book, that 
it behoves us to bear in mind that Shakespeare " was a mortal 
man, and nothing miraculous can be attributed to him/' The 
first branch of which statement is a fact, of which contemporary 
testimony, and indeed the certificate of his death, sufficiently 
assure us ; and the second branch is not open to much doubt 
among the orthodox. The writer seems really to sum up the 
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truth on this subject when he says that Shakespeare '^ was> intel- 
lectually, the most gifted of mankind ;'' and " he was capable of 
a;:quiring knowledge where the opportunities he enjoyed would 
have been insufficient for any other/' The passage from the first 
act of Henry V., in which Prince Hal is described, is happily 
applied to the dramatist himself (p. 116) :— 

" Hear him but reason in divinity, 
And, all-admiring, with an inward wish, 
You would desire the king were made a prelate. 
Hear him debate of commonwealth affairs. 
You would say, it hath been all-in-all his study. 
List bis discourse of war, and you shall hear 
A fearful battle render'd you in music. 
Turn him to any cause of policy, 
The Gordian knot of it he will unloose 
Familiar as his garter ; that when he speaks, 
The air, a charter'd libertine, is still, 
And the mute wonder lurketh in man's ears 
To steal his sweet and honey'd sentences ; 
So that the art, and practick part of life, 
Must be the mistress to this theorick." 

Above all, Shakespeare knew life in all its forms and phases — 
life in the great world and in the common world. He describes 
kings and beggars, queens and courtesans, lawyers and fools, the 
noble beart and the mean sycophant, the pomp of courts and 
the poverty of the garret, with equal truth. His poetic genius 
enabled him to depict what by his extraordinary apprehension he 
had mastered. His mind was framed to penetrate and portray 
man in all his moods. The conflict of the camp and the 
" wrangling " of the courts were alike subject to his pen. He must 
have been a soldier, statesman, merchant, ecclesiastic, as well as 
a lawyer, if vivid description of the life of each class could prove 
him to have personally experienced what he described. 

William Shakespeare was landowner, proprietor of playhouses, 
manager of theatres, and hence it is not strange that he should 
have learnt something of leajses, bonds, and generally of the law of 
property, of securities, and other cognate topics, with and by which 
lawyers' minds and mouths are filled. We fancy Mr. Lumley, Mr.. 
Gye, and Mr. E.. T. Smith — perhaps, too, Mr. Farren, Charles 
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Matthews, Mr. Buxton, and others in like position — would, on 
examination, pass very fairly in matters relating to bonds, bills, 
contracts, insolvencies, and much of what popular "Handy- 
books" now profess to reveal to the public 

Other dramatists besides Shakespeare abound in allusions to 
legal topics ; and, seeing that almost all fliankind must be more 
or less subjected to the lawyer as well as the physician during 
their lives, and so feel some interest in their doings, arising either 
from admiration or disgust, satisfaction or horror — it is not very 
remarkable to find abundance of allusions to such topics in those 
authors who reflect the doings and thoughts of mankind. Let us 
take an example, picked up cursorily from Massinger. In " The 
Old Law/' Act L, Scene 1, Simonides thus introduces two law- 
yers to Cleanthes : — 

•** These are lawyers, man, 



And shall he couusellors shortly. 

Clean. — ^They shall be now, sir ; 
And shall have large fees if they 11 undertake 
To help a good cause, for it wants assistance ; 
Bad ones, I know, they can insist upon. 

Ist Law, — O, sir, we must undertake of both parts ; 
But the good we have most good on." 

After some interchange of remarks upon the difference between 
law and conscience, Cleanthes exclaims, with reference to an 
acute interpretation of an act of parliament — 

— ** A fine law evasion ! 



Good sir ! rehearae the whole statute to me. 

'Mongst many words may be found contradictions, 
And these men dare sue and wrangle with a statute 
If they can pick a quarrel with some error." 

The statute in question (a very fair mock enactment) is set 
out at length, thereby showing Massinger's close acquaintance 
with the statute-book. Indeed, he may have been, so far as this 
passage is evidence, apprenticed in a parliamentary agent's office, 
who had possibly done business for the firm of attorneys in which 
Shakespeare was the conveyancing clerk. 

Again, when Cleanthes wants the opinion of the first lawyer 
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upon the claase of the statute, Mass'mger exhibits familiar 
acquaintance with the professional feelings in the course which 
he now makes Cleanthes take : — 

" Clean. — Come, sir ! I know 
How to make you speak. Will this do it ? 

[Gives him his purte, 
Ist Law, — I will afford you my opinion, sir." 

The lawyer's opinion appearing, however, to Simonides mere 
quibble, he bids him restore his fee — 

" Give him his fee again ; 'tis not worth two deniers." 

Mark the reply, which displays extraordinary knowledge of the 
detail of legal conduct : — 

" Ist Law. — There is no law for restitution of feeSy sir J* 

The above passage affords more palpable evidence of legal 
acquirements than that quoted by Lord Campbell out of '* King 
Lear \' — 

" Lear, — This is nothing, fool. 
Fud. — Then 'tis like the breath of an unfee'd lawyer ; you 
gave me nothing for it." 

If, as Lord Campbell says, the latter passage shows ''that 
Shakespeare had frequently been present at trials in courts of 
justice,'' the former proves beyond all question that Massinger 
must have been familiar with a very important branch of cham- 
ber practica 

Another instance of Massinger's intimate acquaintance with 
the law of Dower is seen in the same play from which we have 
already quoted, when one of his characters, who desires the death 
of his father's widow, says — 

" Then would her thirds be saved, too." 

Many like passages, in aid of the theory that Massinger was at 
one time of his life connected with the legal profession, could be 
adduced, but the above will in his case suflSce. 

We will turn next to Beaumont and Fletcher's plays. Here 
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the mass of legal phraseology which we find, amounts almost to 
a demonstration that these authors belonged at one time to 
the same profession of which Shakespeare and Massinger have 
been proved to have been members ; and if they were a firm of 
attorneys at an early period of their lives, the curious fact of 
their names being always associated in the plays would be thus 
explained. We therefore may assume, after the manner of 
Shakespearian critics, that they were solicitors, carrying on busi- 
ness under firm of " B., F., & Co." One example of the legal 
language employed by Beaumont and Fletcher will suflSce. We 
will take it from "The Elder Brother/' The scene relates to 
settling an estate on a younger son, and the following dialogue 
occurs : — 

"Z. Are they (the deeds) drawn 1" — "-ff. They shall be ready, 
sir, within these two hours; and Charles (the eldest son) set his hand. 
— " Z. 'Tis necessary ; for he being a joint purchaser^ though your 
estate was got by your own industry, unless he seal to the convejance 
it can be of no validity." — (Act II. Scene 1.) 

At page 95, Lord Campbell has an erudite note on Shakespeare's 
knowledge of the difference between taking by descent and pur- 
chase, which applies equally to the above extract from the firm 
of Beaumont and Fletcher ; we will therefore borrow it as a com- 
ment thereon. "English lawyers sometimes use these terms 
(descent and purchase) metaphorically, like Lepidus. Thus, a law 
lord who has suffered much from hereditary gout, although very 
temperate in his habits, says : — * I take it by descent, not by pur- 
chase.' Again, Lord Chancellor Eldon, a very bad shot, having 
insisted on going out quite alone to shoot, and boasted of the 
heavy bag of game which he had brought home. Lord Stowell, 
insinuating that he had filled it with game bought from a 
poacher, used to say : — * My brother takes his game, not by de- 
scent, but by — purchase.' This being a pendant to another joke 
Lord Stowell was fond of: — * My brother, the chancellor, in vaca- 
tion goes out with his gun to kill — time.' " 

It has occurred to us, if in this imitative age Mr. Briefless 
(using his intervals from professional labour) should resolve to 
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write, and be foolish enough to publish, letters to his " Dear Mr. 
Alfred Tennyson,'' in which should be demonstrated — first, that 
its author was a great student of Milton's poems ; and secondly, 
that Milton was a military man, and had seen in early youth a 
good deal of warfare — how many passages, full of battle scenes 
and manoeuvres of armies, he might cite to support the theory ; 
but we will be content with throwing out the hint, and not set 
the profane example. 

Let us return, however, to the gracefully combined subjects of 
Shakespeare and John Lord Campbell, which cannot be done 
better than in extracting the following passage from the pen of 
the latter of these two great men : — 

" If Shakespeare," says Lord Campbell, *^ really was articled to 
a Stratford attorney, in all probability during the five years of his 
clerkship he visited London several times on his master s business, 
and he may then have been introduced to the green room at 
Blackfriars by one of his countrymen connected with that theatre. 

" Even so late as Queen Anne's reign there seems to have been 
a prodigious influx of all ranks from the provinces into the metro- 
polis, in term time. During the preceding century, parliament 
sometimes did not meet at all for a considerable number of years ; 
and being summoned rarely and capriciously, the * London season* 
seems to have been regulated, not by the session of parliament, 
but by the law terms — 

and prints before Term ends.— Pope. 



" While term lasted, Westminster Hall was crowded all the 
morning, not only by lawyers, but by idlers and politicians in 
quest of news. Term having ended, there seems to have been a 
general dispersion. Even the judges spent their vacations in the 
country, having when in town resided in their chambers in the 
Temple or Inns of Court The chiefs were obliged to remain in 
town a day or two after term for Nisi Prius sittings ; but the 
puisnes were entirely liberated when proclamation was made at 
the rising of the court on the last day of term, in the form still 
preserved, that 'all manner of persons may take their ease, and 
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give their attendance here again on the first day of the ensuing 
term/ An old lady, very lately deceased, a daughter of Mr. 
Justice Blackstone, who was a puisne judge of the Common 
Pleas, and lived near Abingdon, used to relate that the day after 
term ended, the family coach, with four black long-tailed horses, 
used regularly to come at an early hour to Sergeant's Inn to con- 
duct them to their country house ; aod there the judge and his 
family remained till they travelled to London in the same style 
on the essoin-day of the following term. When a student of law, 
I had the honour of being presented to the oldest of the judges, 
Mr. Justice Grose, famous for his beautiful seat in the Isle of 
Wight, where he leisurely spent a considerable part of the year, 
more majorum. To his question to me, 'Where do you live?' 
I answered, * I have chambers in Lincoln's Inn, my lord.' * Ah T 
replied he, * but I mean — when term is over ? ' " (p. 23.) It does 
not appear, however, that young Campbell was prepared then to 
give any further information as to his domicile or his means of 
livelihood, and the conversation dropped. 

In the "good old days," when judges used to drive away from 
Sergeant's Inn with a coach drawn by " four long-tailed horses," 
the leading counsel too were wont to exhibit equipages in great 
style in the same neighbourhbod. We have often heard that Mr. 
Shadwell (the great conveyancer, and the father of the late Vice- 
Chancellor of England) used also to have his ^* carriage and four " 
driven up to Boswell Court, to carry him to his country seat. In 
these degenerate days a leading Queen's counsel, if he does not 
hire a Hansom, contents himself with being " fetched and carried" 
in a neat brougham, probably jobbed by the month, and which 
" his lady " uses for shopping purposes in the morning. 

Another promiscuous remark made by Lord Campbell in this 
page, relates to the word attorney — it is offered apropos of the pas- 
sage where Rosalind recommends Orlando " to die by attorney." 
Whereupon the critic observes, "I am sorry to say that in our times 
the once most respectable word, * attorney,' seems to have gained 
a new meaning — [that of] — a 'disreputable legal practitioner,' 
BO that attorn eys^at-law consider themselves treated discour- 
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teously when they are called ' attorneys/ They now all wish to 
be called solicitors, when doing the proper business of attorneys in 
the courts of common law. Most sincerely honouring this branch 
of our profession, if it would please them, I am ready to support 
a bill to prohibit the use of the word attorney^ and to enact 
that on all occasions the word solicitor shall be used instead 
thereof We observe the motive for Lord Campbell's support to 
such a bill, viz. — that of pleasing attorneys of high character. 
But, in point of fact, though there may be some weak and vulgar 
practitioners who dislike the title of their calling from some 
foolish vanity, and all may occasionally have a sense of shame at 
belonging to a profession where now and then a great rogue or 
extortionate firm is detected (and is not struck off the rolls by the 
tender court of Queen's Bench) ; yet, we infer, the objection 
to the professional name is not sufficiently common to produce a 
popularity sufficiently " loud " to justify the noble lord in following 
the magnanimous course he professes himself ready to take. 

Lord Campbell's literary attempt in connection with Shake- 
speare's history, has at least been of advantage in one respect 
It has enabled the present chief of the Queen's Bench to do him- 
self JMsiice in a certain particular — by entering upon a piece of 
autobiography. This has reference to the Irish chancellorship — 
that creditable operation of th« Whig party, which at the time 
excited so great an admiration both of the government and the 
person appointed. As Lord Campbell has here seized the appro- 
priate opportunity of recording the following fact in his judicial 
career, it is but fair to him to repeat it in our pages : — 

"In several successive lives of Lord Chief- Justice Campbell, it 
is related that, by going for a few weeks to Ireland as chancellor, 
he obtained a pension of dP4000 a-year, which he has ever since 
received, thereby robbing the public ; whereas, in truth and in 
fact, he made it a stipulation on his going to Ireland, that he 
should receive no pension — and pension he never did receive ; 
and, without pension or place, for •years after he returned from 
Ireland, he regularly served the public in the judicial committee 
of the Privy Council, and in the judicial business of the. House of 
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Lords. This erroneous statement is to be found in a recent life 
of Lord C, which is, upon the whole, laudatory above due mea- 
sure, but in which the author laments that there was one fault 
to be imputed to him which could not be passed over by an 
impartial biographer, viz. — that he had most improperly obtained 
this Irish pension, which he still continues to receive, without any 
benefit being derived by the public from his services. Lord C. 
ought to speak tenderly of biographers; but I am afraid that 
they may sometimes be justly compared to the hogs of Westphalia, 
who without discrimination pick up what falls from one another." 
This latter simile is very elegant as well as forcible ; but its 
chief merit consists in the honest support which the author here 
gives to the doctrine, that for a writer of biography to plagiarize 
*^ without discrimination" is swinish conduct — i e., dirty and 
selfish. We may carry the remark still farther, and express equal 
distaste to pirating with discrimination ; a process sometimes 
described as borrowing without acknowledgment 



Art. V. — Speech on the Laws relating to the Property of 
Intestates, in the House of Commons, February 17, 1859. 
By P. J. Locke King, M.P. London : Ridgway, 1859. 

LORD CHIEF JUSTICE HALE hath observed in his essay 
touching " Amendment of Lawes,'' Cap. L : — " An overbusy 
meddling with the alteration of lawes, though under the plausible 
name and pretence of reformation, doth necessarily introduce a 
great fluidness, lubricity, and unsteadiness in the lawes, and ren- 
ders them upon every little occasion subject to perpetual fluxes, 
vicissitudes, and mutations. When once this law is changed, why 
may not that which is introduced be changed, and so onwards in 
perpetual motion ? So, possibly in the period of an age or two, 
the law of a kingdom, and with it its government, may have as 
many shapes as a silkworm hath in the period of a year ; so that 
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they that now live cannot project under what lawes their children 
shall live ; nor the child or grandchild understand by what lawes 
the kingdom was governed in the time of their father or grand- 
father ; and thereby the constitution of the government, the rule 
of property, and all things that are concerned to have the greatest 
fixedness that may be, shall become as lax and unstable as if 
every age underwent a new conquest from a foreign state;" 

In quoting the above passage in connection with the publica- 
tion placed at the head of this article, we. are far from wishing to 
imply that all the measures for the reform of the law, introduced 
by Mr. Locke King during his parliamentary career, are open to 
the objections alluded to by Sir Matthew Hale. Indeed we admit, 
as most will admit, that some enactments which owe their paren- 
tage to Mr. Locke King's parliamentary energy, have eflfected 
real and beneficial reforms, and have removed from our laws 
absurdities which it is only surprising should have been left so 
long untouched, and which it is still more surprising should have 
been swept away, not at the instigation of a legal member of the 
legislature, but at that of a layman. 

It is to Mr. Locke King's zeal and perseverance that we are 
indebted for the act (17 & 18 Vict, c. 113) which renders real 
estate in the hands of an heir or devisee primarily liable to the 
payment of all mortgage debts with which it is charged ; and also 
for the act (19 & 20 Vict., a 94) which abolished the special 
customs of London, York, and other places, concerning the dis- 
tribution of the personal estate of intestates. Of these measures 
Mr. Locke King seems to be, and may justly be, proud. But the 
remarks of Lord Chief Justice Hale are, nevertheless, peculiarly 
applicable to the proposed alteration in the law of descent of 
real estate, unle^ better reasons and more sufficient grounds than 
we have yet met with can be adduced for its introduction. We 
will, however, proceed to consider the arguments which have been 
used on behalf of the proposed reform. 

Mr. Locke King states that the law which regulates the descent 
of real property " is a perfect chaos, inconsistent with itself, and 
generally admitted to be oppressive and unjust wherever it comes 
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into operation." We were not aware, until after we had had the 
advantage of reading Mr. Locke King's speech, that the present 
canons of descent were particularly chaotic and inconsistent ; but 
confusion and inconsistency, if they exist, can be remedied with- 
out abolishing the present principle of descent ; and the propriety 
of a change in that principle must depend solely upon the ques- 
tion whether it is unjust, oppressive, or inexpedient. 

The rule of descent is thus laid down by Mr. Locke King : — 
"Where a parent dies intestate, leaving a widow and children, if 
his estate be freehold land the whole of it descends to the eldest 
son, and the remaining children and the widow are, under the 
sanction of the law, left destitute/' As regards the widow the 
above statement is erroneous, for she is always entitled to her 
dower, of which she cannot be deprived, except with her own con- 
sent, or by her own election ; or, as regards a widow married on 
or before the 1st January, 1834, by the usual uses in bar of 
dower; or, as regards a widow married since that date, by a dispo- 
sition by, or the express declaration of, the husband. 

Mr. Locke King mentions a case of peculiar cruelty to a widow, 
which had been brought under his notice : — " A small tradesman 
married a woman with some money ; no settlement was made on 
the marriage ; he would not invest her money in his business, lest it 
should run any risk of being lost. After they had lived very happily 
together for some years, the house they resided in was for sale ; 
he told his wife that it would be a very good investment for her 
money, and accordingly he bought it He died intestate, ignorant 
of the law ; his own nephew, his heir-at-law, claimed and took 
the house, and the widow is now destitute — a menial servant." — 
(P. 10.) . . 

The case, no doubt, is one of hardship; but there are also 
many other rules of law which, in particular cases, work great 
injustice. For instance, how often it has happened that the 
benevolent intentions of a testator have been frustrated because 
he was "ignorant of the law," and did not ej^ecute his will with 
the required formalities ; and so his property has devolved upon 
his next of kin, whom he perhaps never saw, or whp had no 
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claims upon him^ in lieu of its coming into the hands of those for 
whom the testator properly intended it: and yet would Mr. 
Locke King and his supporters advocate a return to the old sys- 
tem, by which no formalities were required for the bequest of 
personalty, and would they extend this also to realty ? 

Again, the rule of law, that no gift by will in favour of a testa- 
tor's illegitimate child can take effect unless the child be in esse 
at the time of making the will, and be particularly specified, is 
salutary as a general principle, but occasionally is extrem^^ly 
unjust. Take, for example, the following case, which is but one 
out of many: — A testator, who had married his deceased wife's 
sister, by his will gave all his property after her decease to his 
children, and died, leaving by her one son, who was born after the 
date of the will, but no other children. The son, in the eyes of 
the law, was illegitimate, and could take nothing ; the property, 
subject to the reputed wife's life-interest, was held to belong to 
the testator^s next of kin. The Master of the Rolls expressed 
his regret at beijig obliged to come to that decision, but could not 
decide otherwise (Pratt v. Mathew, 26 L. J., ch. 409). Now, 
could this case be brought forward in favour of a change in the 
law as regards the recognition by the state of illegitimate 
children f * 

The fact is, that it is impossible to legislate in such manner 
that no cases of hardship shall arise from ignorance of the law j 
and the general expediency of the laws of a country cannot be 
questioned on the ground that they are unjust and oppressive 
in a few exceptional case& 

But, to return to our widow. It must not be forgotten that 
the uses in bar of dower only bar the dower of the woman who 
was married on or before the 1st January, 1834 ; they do not 
affect the rights of any woman married since that day. It is 
true that many counsel as well as most attorneys have been in the 
habit of inserting, in all purchase deeds, a declaration barring 
dower ; but this practice is utterly reprehensible, except where 
the insertion of the obnoxious clause is specially directed by the 
client Surely, now that a man may at his own pleasure, by deed 
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or will, defeat his wife's dower, it is a great injustice to deprive 
her of it for the sake of the heir, who may perhaps be but a dis- 
tant relation ; and in most cases, if the matter were properly 
explained to the client, he would object altogether to the declara- 
tion in question. We were sorry to find Messrs. Davidson and 
Wright, in the first volume of their Collection of Precedents 
(p. 194), apparently countenancing this practice, by giving (with- 
out any warning to the unwary) the form of a declaration in bar 
of dower, as the form in all cases in which a purchaser is a 
bachelor, or a widower, or has married since the 1st January, 
183 1 ; but we were rejoiced to find that they subsequently re- 
pented them of the evil they had done, and inserted a note in 
their second volume (p. 193), to the effect that such a declaration 
is " unreasonable/' The sooner they who " affect conveyancing '^ 
learn to regard this sound view of the soundest authority in 
English conveyancing, the better. Still the neglect in drawing — 
unjustifiable and mischievous in its effects as we admit it occa- 
sionally is — is not such a heavy grievance in the aggregate as to 
afford much aid to Mr. Locke King in his gallant fight for his 
cherished widows. 

The case of the younger children is not so easily disposed of as 
that of the widow. The arguments put forward in the House of 
Commons on the 2d March last, by the opponents of the proposed 
" improvement," were neither cogent nor appropriate. The Soli- 
citor-General, escaping from principle, entered into verbal criti- 
cisms in default perhaps of being able to introduce personalities, 
to be applauded by a party. He was informed, very properly, 
that his remarks would have been pertinent had the House been 
in committee on the bill, but, as that was not the case, that they 
were wholly beside the question. The parliamentary inexperience 
of the young Solicitor- General might have excused the irrele- 
vance of his criticisms had they been fair and reasonable ; but 
they were not so. The heavy demands, however, made upon his 
powers by the political exigencies of his party, on great occasions 
of life and death, may be pleaded as an extenuation for a slovenly 
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performance of his duties as law-oflScer, on an occasion of prac- 
tical legislation like that we are alluding to. 

The Solicitor-General set out by informing the House that a 
testator might have made a will devising his real property, and 
yet have died intestate with regard to his personal property ; and 
that the effect of the bill would be this — there would be an 
administration under which his real estate would be distributed 
among his next of kin, in defiance of his will. 

Now, no doubt the language of the bill would admit of this 
interpretation, but the diflSculty could easily have been obviated 
by the insertion of two or three words ; and it is an unfortunate 
contusion of principle and detail — of the essential and accidental 
— which frequently leads a certain class of minds to make such ob- 
jections as the Solicitor -General here offered, instead of those which 
are true and substantial. Very few bills of the present (or any 
other) government would be accepted, if imperfect language and 
inappropriate phrase were held grounds for rejecting them. What 
(e. g.) would the Solicitor-General say if his real property measures 
had been objected to, because the bills he introduced were so 
obviously absurd that, within a fortnight after their introduction, 
he himself was compelled to alter, if not amend, more than half 
the clauses in them ? 

Another objection raised by the Solicitor-General was, that 
every real estate in the kingdom would pass to an administrator, 
and would be liable to be sold by the administrator for payment 
of the debts of the intestate. This must have been an error of 
forgetfulness, or arose from his confidence in the ignorance of the 
House ; for only those estates of which a man might die intes- 
tate would vest in the administrator. 

The Solicitor-General then proceeded to discuss the cases of 
hardship that would arise out of the bill. " Take the case," said 
he, '^ of a man possessing an estate which he had acquired by de- 
scent through his mother. Suppose he had one cousin upon his 
mother's side, and nineteen cousins upon his father's side, under 
this bill one-twentieth of that estate would go to the cousin on 
the mother's side, and the other nineteen-twentieths would go to 
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the cousins oa the father's side/' This, no doubt, is an unexcep- 
tionable proof of what all are aware of, viz. : — that the statutes of 
distribution occasionally work unfairly ; and, had the Solicitor- 
General been advocating an amendment of these statutes, the case 
would have been in point quantum valeat But, for our part, we 
can see no difference in this respect, whether the intestate inhe- 
rited from his mother an estate, or a hundred thousand pounds in 
the three pounds per centum consolidated bank annuities. 

"Take,'' continued the Solicitor-General, "the case of a. large 
family estate descending to a married woman who had more sons 
than one. She had no power to devise ; and if this bill (which 
was said to be for the children) passed, that estate would be taken 
away from the sons and be given to the husband, who had a 
statutory right to administer to his wife's property." 

We again say, compare with the above hard case another — 
namely, that of a hundred thousand pounds devolving upon a 
married woman without restriction. Would not the whole of this 
at once belong to the husband ? The Solicitor- General's second 
case, therefore, would be a strong one to cite (if, indeed, such 
cases are of any worth) in favour of an alteration in the law as 
regards the rights of the husband in the property of his wife ; but 
neither of the cases so fluently suggested by the eloquent law- 
oflScer of the crown, had any thing whatever to do with the jonn- 
ciple involved in Mr. Locke King's bill. But, of course, thes® 
observations passed muster, and will be repeated probably when- 
ever the question is again discussed, without hesitation by the 
one side, or exposure by the other. 

The rest of the speech of the Solicitor-General, contained no 
argument which will bear examination. Mr. Lowe truly said, 
" In the course of the Solicitor-General's lengthened remarks, he 
had not been able to gather up the question into a single point, 
nor to show any clear and decisive ground on which the bill 
should be resisted." 

Nor were any of the other debaters much more successful. Sir 
George C. Lewis said : — " When a person made a settlement or a 
will, whatever provision he made for younger children out of his 
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real property was so much to their benefit, ia addition to what 
the common law would give them ; and therefore, if a large por- 
tion was given to the eldest son, and smaller portions to the 
younger sons and daughters, no feeling of injustice arose, because 
the portions under the ordinary marriage settlement for the bene- 
fit of the younger children were so much in addition to what they 
would have by descent according to common law. They could 
have no reason for complaining of injustice or partiality on the 
part of their parents ; but, if this bill became law, that feeling 
would be entirely inverted. A person who made a marriage 
settlement, according to the present system of marriage settle- 
ments, would be robbing the younger children of the rights 
which the common law would give them. He would be accumu- 
lating upon the head of the eldest son property which was given 
to him, as it were, capriciously, arbitrarily, and unjustly, in addi- 
tion to what he would derive in case of intestacy under the com* 
mon law. Perhaps in our time no great practical change would 
arise out of that state of things. He durst say, the custom of 
making marriage settlements might be extended to another gene- 
ration ; but he apprehended that the younger children would feel 
that they had been robbed of their rights, and that after a time 
the custom of distributing real estate among the children would 
obtain.'' 

How is it, we would ask Sir Q. C. Lewis, when a testator now 
leaves his real estate to be divided among all his children, and 
thus robs his elJest son of the rights which the common law gives 
him, that the eldest son is not heard to complain of injustice T 
Ought not Sir George Lewis's argument to apply equally well 
either way ? Or is it that Sir George Lewis has a lurking feel- 
ing that injustice is really done to younger children when the 
eldest son takes the lion's share of the paternal estate ; but that 
it is proper, and for the benefit of the country, that all such feel- 
ing should be suppressed ? If this be the opinion of the landed 
gentry, then all we have to say is, that any system which is based 
on what its supporters feel, but dare not confess to be, injusiice, 
must necessarily be a bad and sinful one, and ought not to be 
tolerated by members of a Christian community. 
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In England, the right (with certain limitations) of a living per- 
son to have a voice as to the channels in which property he 
possesses should flow after he is dead, is conceded. With the 
abstract and inherent right of a man having a word to say to the 
control of this world's goods when he himself is in another, we 
have nothing to do. The legal right, which is also in accordance 
with a very general sense of moral right, gives the owner a post 
mortem distributing power over property. Hence, if the landed 
gentry choose to endow their eldest sons with their estates, we 
can see no special unfairness in their so doing. 

Practically speaking, the proposed modification would not in any 
way affect this class of persons. They would go on making their 
wills and settlements as heretofore. Are the great landowners 
of Kent,. where equality of partition among sons is the rule of 
descent, found to dispose of their estates differently to the land- 
owners of other counties ? 

As regards persons of the middle class, it cannot be disputed 
that they are generally in favour of an equality of division. The 
majority of the wills of persons of this class clearly shows this 
to be the case. But it would be by no means wise to hold 
out an inducement to them not to make wills, and this mea- 
sure would operate as such an inducement. Intestacies among 
them are now not very frequent, and are becoming less so every 
day ; but the measure in question would undoubtedly tend to 
increase their number. It is well recognised that a man, in dis- 
posing of his property by will in favour of his family, benefits 
them far more than he would do by suffering it to devolve upon 
them by intestacy ; and it is now generally understood beyond 
the legal profession what the disadvantages of intestacy are ; how, 
for example, the duties payable on taking out administration to 
the effects of an intestate are higher than those payable on the 
probate of a will ; that a will is easily proved ; that the appointed 
executor enters into no bond, and requires no sureties ; whilst an 
administrator may be required to procure a surety, or more than 
one surety, to join with him in an administrative bond — a matter 
which is not always found to be quite so easy as at first sight 
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may appear. Then, again, the ** Handy Book," or " handier 
attorney," will have explained to the " man of property," that the 
executor has, or ought to have, much greater powers of dealing 
with the estate of the testator in respect of the shares of minors, &c., 
than an administrator would have; and, generally, the disad- 
vantages under which the family of an intestate labours, especi|illy 
if there happen to be many young children, are so notoriously 
great, that the state ought to do every thing in its power to induce 
persons not to leave their property to devolve by intestacy. It is 
but idleness, carelessness, cowardice, or obstinacy, which induces 
persons to delay making their wills ; and for these, who are a 
small minority, the state need hardly be required to legislate. 

It is, then, the poorer class — the class of small landed pro- 
prietors — those who possess a small cottage and an acre or two of 
land a- piece, of whom it is said there are 300,000 in this country 
— that would alone be materially affected by this measure, for 
they seldom, if ever, execute wills. Mr. Locke King thinks these 
poor persons are seriously injured by the present system, and 
>vould be benefited by its modification. We not only doubt this ; 
but we say, so far as experience and evidence are worth any thing 
on a speculative proposition like this, that the reverse is the tnith, 
and the class in question would inevitably suffer. But the lawyer 
and the government would frequently be benefited, at the expense 
and sometimes ruin of the client. 

In the first place, in every case an administration would be 
necessary where now none is required. The yeoman, with his 
attorney, must go to one of Sir Richard Bethell's district registries, 
and there take out administration to the estate of the intestate, 
who probably may have left nothing in the world but his cottage 
and patch of land ; a surety or not may be required at the option 
of the district registrar, and the yeoman may or may not come 
prepared with, or be able to provide, such an article. 

But the obtaining of the letters of administration would be but 
a light and easy matter, as compared with the troubles and liabili- 
ties which the unfortunate administrator would incur in dealing 
with the little property vested in him. Would Mr. Locke King 
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have the cottage pulled down and the bricks divided, and the 
land parcelled out into little strips and thin slices ? Probably not. 
Well, then, supposing all the next of kin are capable and willing 
to concur in some arrangement, there are but three courses open 
to the administrator: — (1) the property can l>e sold ; or (2) one 
or more of the next of kin can take the land and pay out the 
rest ; or (3) it may be let. 

In the first case, the expenses of the sale, together with those 
of administration, would leave but little to be divided. The 
widow, for whom Mr. Locke King so urgently pleads, would be 
turned out of the house in which she may have resided during all 
her wedded life, and each of the next of kin of the intestate would 
become possessed of a small sum of money, the greater part of 
which would in many cases be frittered away, and sometimes, we 
fear, pass by a very ready-money transaction into the hands of 
the nearest publican. 

In the second case, money must be raised. How can this be 
done but by mortgage ? Here, again, step in the processes of the 
law, its costs, and outgoings. A deed of mortgage must be pre- 
pared, as also a conveyance to those of the next of kin who elect 
to take the land, and perhaps a release to the administrator, who 
would not be safe without it, at least so says the legal adviser. 
The expenses incident to these proceedings must either be shared 
by all the next of kin, or — which would amount to the same 
thing — must be taken into account in the valuation of the pro- 
perty, and be raised by the mortgage. These expenses would 
at least equal those which would have been incurred had a sale 
been determined on ; and the few pounds which law and the 
lawyers would leave, would soon slip through the fingers of those 
who are paid out without bringing commensurate advantage to 
them ; while those who keep the land would be hampered with 
a heavy mortgage — heavier, perhaps, than the property can bear. 
In a bad year interest would fall in arrear — the land would be 
sold, and one of the valuable body of ancient freeholders be thus 
struck offi 

In the cases we have mentioned, tlie attorney, however mode- 



Mr. Locke King's Intestacy Bill, 63 

rate, and. necessarily ill-paid in the business, would be the nearest 
of kin to every intestate ; for it is be who would take the largest 
shar*e of the property, the value of which, be it remembered, must 
be reckoned not by thousands, but at most by a few hundreds of 
pounds. 

We have yet the case of a lease to consider. This would be the 
least objectionable mode of dealing with the small property ; the 
expenses would not be so heavy as the expenses in either of 
the other cases, and each of the next of kin might, perhaps, re- 
ceive two or three pounds a-year. But would this be so consi- 
derable an advantage to them as to induce the legislature to 
change a law which, after all, has worked pretty well for eight 
hundred years ? And although all the next of kin may agree to a 
lease in the first instance, yet what is to prevent any of them, 
including the husbands of daughters^ from subsequently insisting 
upon a sale ? 

In the event of any of the next of kin being incapable or unwill- 
ing to concur in these arrangements, the property must either be 
sold by the administrator, or recourse may be had to the Court of 
Chancery ! The bill makes special provision for such a state of 
afi^irs ; for by its second section the Court of Chancery is autho- 
rized to give such directions, upon the summary application of the 
administrator, or of any of the parties entitled, as the court shall 
think expedient Mr. Henley^ in his observations on this bill, 
remarked that he did not think it was necesasry to enact that any 
man might go into the Court of Chancery, because he always 
laboured, unfortunately, under the impression that the Court of 
Chancery, like another nameless place, was always open. Be this 
as it may, the Court of Chancery is not exactly the court one 
would wish to see imposed upon the poor ; and yet if this bill had 
passed it would have been almost impossible for them to avoid 
resorting to it 

The law as it now stands does not operate with any degree of 
hardship upon the poor. The widow, we may say, is invariably 
provided for by her dower; and though instances maybe found of 
a harsh elder brother, who may refuse countenance to the younger 
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branches of the family, yet these are the exceptions among the 
poor, whatever may be the case among the richer members of the 
community. The good old English heart is not yet extinct, and 
the cottage which, under the proposed system, would in nine cases 
out of ten, come into the hands of the stranger, is still open to the 
young brother or sister in the case of need. 

In the view which we take of this question, the peculiarity of 
the law as regards leaseholds cannot be considered ; it is an 
anomaly we admit, but there is very little long leasehold property 
held by the poor ; that species of property is chiefly found in 
towns, and the poor are seldom owners of house property in such 
localities. There are, we are aware, a few districts in England, 
principally in the north and on the seashore, in which land is 
occasionally sold in small plots, by way of lease for 1000 years, 
at peppercorn rents, the object being to reserve certain rights 
which could not be reserved in any other manner ; but these cases 
are not numerous, and the plots are usually purchased for building 
purposes, and are, therefore, not in the hands of the poor. 

Mr. Locke King has said, that among the middle classes there 
is scarcely one in a hundred who knows the law ; they imagine 
that land descends as money does. This we take leave to doubt. 
If one thing in law is popularly, nay universally, known, it is that 
the eldest son is heir to land. But were it to be as Mr. Locke 
King thinks, we again say the middle classes can and do take care 
of themselves and their families far better than the poor can. 
The small landowners, "who never do and never will make 
wills,'' inherit by descent, and they know the law well. Lord 
Palmerston mentioned the case of a yeoman living on the borders 
of the New Forest, who possessed a cottage and a few acres of 
land, which he had inherited from an ancestor who carried the 
body of Rufus to Winchester ; and that that yeoman was as proud 
of his position as the greatest peer or landowner in the kingdom. 
This yeoman, and all who, like him, have inherited as eldest sons, 
must be perfectly well acquainted with the rule of descent. 

Mr. Locke King, in support of his bill, quotes the following 
passage from the renowned speech delivered by Mr. Brougham in 
the House of Commons, on the 7th February, 1828, in which the 
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whole state of the common law of the country was brought before 
the House. '' Is it fitting or consistent with reason, or indeed 
with justice/' said Mr. Brougham, "that merely crossing the 
river, or travelling a distance of some miles in this neighbourhood, 
should make so great an alteration in the law of real property, as 
that, to the eastward of us, all the sons inherit equally ; to the 
westward, the youngest alone ; and here, the eldest ? But these 
rules of the Common Law, of Gavelkind, and Borough-English, 
are better known, and operate within more defined limits. What 
shall be said of the customary tenures in a thousand manors, all 
different from the common law that regulates freehold estate??, 
most of them differing from each other ? . Is it, I ask, fit that this 
multitude of laws, this variety of codes — the relics of a barbarous 
age-^-should be allowed to exist in a country subject to the same 
general bonds of government f " — Lord Broughams Speeches,v. 2. 

Never was a passage more singularly misapplied than this one 
has been by Mr. Locke King. Mr. Brougham adverted to " the 
inconvenient differences in the tenures by which property is held, 
and the rules by which it is conveyed and transmitted in various 
districts" (p. 378) ; and went on to say, that the obvious remedy to 
be adopted in this case was to give to all parts of the country the 
same rules touching property, and therefore he would propose an 
assimilation of the laws affecting real estates all over England 
(p. 382). 

Mr. Brougham's opinion is strongly in favour of the abolition 
of peculiar tenures and customs, the inconvenience of some of 
which were pointed out in a late number of this Magazine ; * 
but surely Lord Brougham must have been somewhat astonished 
at finding a passage, in a speech of Mr. Brougham, quoted in 
support of the abolition of the "right of primogeniture!'' 
Lord St. Leonards' "Handy Book "—(which, by the way, is 
curiously stated by Mr. Locke King to have been published some 
years ago by the learned lord when Sir Edward Sugden!) — ^is 
next quoted in support of the bill. The passage is as follows : — 
" A moment's reflection will show what serious consequences 
may follow from a neglect on your part; for suppose you purchase 

1 See an article on Gavelkind, L. M. & R, vol. vi., p. 333. {Fek 1869.) 
vol/. VII. NO. XIII. ^ 
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an estate with the £10,000 in the funds, which you have given by 
your will to your younger children, and which constituted the 
bulk of your personal property, and should neglect to devise the 
estate, the money must go to pay for it, at the expense of your 
younger children, who would be left nearly destitute ; whilst your 
eldest son, to whom the estate would descend, would have an 
overgrown fortune/' 

Now this case ought to have been provided for by the act 
(17 & 18 Vict, c. 113) already alluded to. It was supposed by 
some that the act would apply to it, and that a lien for unpaid 
purchase-money was a charge within the meaning of the act; 
but V. C. Stuart has held to the contrary (Hood v. Hood, 26 L. J., . 
ch. 616). Mr. Locke King would do well to amend his act in 
this particular ; but the case has nothing whatever to do with the 
present canons of descent* 

We have shown that these canons do not work injustice on the 
higher and middle classes, and that the proposed change would 
be injurious to the lower classes. None of the arguments in 
favour of that change can bear strict investigation ; for though 
at first sight they seem to be plausible, yet, upon mature con- 
sideration, they prove to be unsatisfactory and inconclusive. 

The reforms usually advocated by Mr. Locke King are such as 
most sensible men would be glad to see well considered if not 
carried out It is he who, by his repeated attacks, has forced suc- 
cessive governments to entertain and bring forward measures 
which, otherwise, would long have lain dormant It is he who 
has continually urged the necessity of a reform of our statute law, 
and it is not his fault that none of his efforts in that direction 
have succeeded ; and it is he, moreover, to whom reformers are 
indebted for the introduction, by government, of political reforms, 
to which a passing allusion only is permissible in our pagea In 
fact, Mr. Locke King has " done the state some service ; "' but his 
last proposed reform is one of that large spreading class of "over- 
busy meddlings " alluded to at the outset of this article, and which 
my Lord Chief-Justice Hale doth quaintly but with good reason 
condemn, and against which it is our duty, in this publication, 
strenuously to protest 
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Art. VI.— the LIBRAKY OF THE MIDDLE TEMPLE. 

T>ASSENGERS on the river Thames will doubtless be struck 
-*- by the appearance of a new stooe building now erecting 
on its northern bank, not far from the Essex-street pier. The 
building is destined to be the new library of the Honourable 
Society of the Middle Temple ; and, when completed, will doubt- 
less, notwithstanding some unavoidable inconveniences in site, be 
one of the lions of the Temple, if not of the metropolia 

But it is not of this edifice, but of the valuable collection of 
books, which, having outgrown its present receptacle, it is intended 
to place there, that we are about to give a brief account. 

The portrait of the founder of the Middle Temple Library 
hangs in the reading-room, but in so unfortunate a light, that the 
apartment might be entered a hundred times by the same person 
without the picture, which apparently needs cleaning, attracting 
attention. It represents a dark-haired, thin-visaged man, and (if 
the portrait be life-sized) of somewhat small stature. The artist s 
name is invisible, and, we believe, unknown. 

This gentleman — Robert Ashley, Esq., an ancient member of 
the Honourable Society — dying in 1641, left his whole library, 
together with a large sum of money, to the Inn in which he had 
imbibed his legal education. This liberal example was promptly 
followed by several masters of the bench, and other distinguished 
Templars of the day ; and the library of the Middle Temple was 
thus established. 

It is difficult, in these tranquil times, for the imagination to 
figure the sensations of residents in the Temple in 1642 — that 
most eventful epoch in England's history — and during the subse^ 
quent years of war and tumult Within the recollection- of the 
present generation, however, there did occur an extraordinary 
scene of excitement in the quiet regions of the Temple. We refer 
to the memorable 10th of April, 1848, when special pleaders 
became special constables — sergeants-at-law undertook the duty of 
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sergeants of police — briefs were forsaken for batons — and pupils 
ceased to ponder on the principles of Magna Charta, that they 
might rush forth to destroy the multitudinous Chartists. 

We are assured by the solitary Swiss who guarded the Middle 
Temple Library on that remarkable occasion, that after the trun- 
cheoned battalions of Templars had been marched to their 
respective posts, and he was left " alone in his glory,'' he felt 
somewhat lonely and "hunkit,'' as country people say. For, 
although prepared to die, if need were, at his post, as became 
a man and a servant of the Honourable Society, yet death 
under such circumstances is much more heroic in act than 
agreeable in contemplation. Doubtless he would rather have 
figured amongst the Beaumanoirs and Bois-Guilberts whom he 
had seen pass from the gates, with hearts and sticks of oak, to 
anticipated combat ; gallant brethren of his own, he knew, too, 
were amongst the Conservative bands. And thus his mind 
would involuntarily, assuming a comparative mood, revert to the 
fate of the faithful few defenders of the Tuileries, who perished 
one against a host They had the bayonet — he his books. But 
valuable support as is each of these weapons to constitutions 
under ordinary circumstances, even they will sometimes fail in 
crises, and he might perish surrounded by Blackstone and Coke, 
and might meet death at the hands of an illegal mob, whilst in 
his own he held a copy of Broom's legal maxims. That was only 
the danger of a day. But in the reign of the first Charles the 
library and its inmates were exposed for years to continual perils. 
Cavaliers or Roundheads, in present want of cartridges, might 
equally be expected to make free with the collection, and military 
as well as mob caprice might have spared us the agreeable labour 
of writing this article 1 

These troublous times have left their traces in the library, in a 
very ample collection of proclamations, manifestoes, ordinances, 
letters (the only then existing representative of the present news- 
paper), speeches, and pamphlets, emanating alike from king and 
parliament. 

Although passing through this fiery period unsci^thed, the 
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library does not appear to have been materially increased until 
after the close of the civil wars. When it ceased to be entirely 
supported by voluntary contributions vre know not; but the next 
benefactor upon a large scale was the Irish Lord Chief-Justice 
Pepys; and, in the succeeding two hundred years, the names 
(amongst others more or less well known) of Elias Ashmole, 
Bartholomew Shower, and William Petyt, may be found amongst 
its most liberal supporters. Yet, as we shall see presently, it has 
undergone several periods of strange, and, to us, unaccountable 
neglect, the effects of which were, till lately, very discernible in 
its weakness upon particular important subjects, and are not 
even yet entirely eradicated. For example — a complete series 
of the old reports was not to be obtained in it till late in the 
present century. That defect, however, is now supplied 

Sir Cresswell Levinz is stated,^ upon the authority of a MS. 
in the Harleian Collection, to have printed a very few copies of a 
catalogue of this library. We have been unable to discover any 
trace of it. The earliest extant that we know of, and which, we 
believe, to be also very scarce (only one copy existing in the 
library), was made by, or under the direction of, Sir Bartholomew 
Shower, then treasurer of the society, in 1 700. It is classed with 
considerable minuteness, according to language, subject, and size ; 
but in some other respects the arrangement is faulty, and the 
type is small. 

We have already stated that at several periods the library has 
experienced much neglect, not easily to be accounted for, until 
some new impetus was given to its augmentation by public- 
spirited friends, or members of the Inn. But never has this 
neglect been so visible as during the long space of time from 
1711 to 1826, during which few works appear to have been added 
to the collection, either by presentation or purchase. What were 
the guardians of the library about all that time I 

<* We know not, and it ne'er was known.** 
Nevertheless, a new quarto catalogue, in good type, with large 

* Gentlemen's Magazine^ September, 1816. 
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margin, was printed in 1734, in the treasurership and under tlie 
superintendence of Mr. Charles Worsley, a gentleman who appears 
to have bestowed mu(;h pains and attention upon all matters 
connected with the society. This catalogue has the merit of 
containing a full account of the very numerous collection of tracts 
and pamphlets then belonging to the library, and references were 
for the first time made to the place of books upon the shelves ; 
nevertheless, it must have been a matter of time and difficulty to 
find a gieat number of works from Master Worsley's catalogue. 
For instance — premising that in this library six, eight, or some- 
times even ten works, upon divers subjects, are often bound up 
together — observe this specimen from the catalogue of 1734: — 

Stephaui (Hen.) Juris Civilis Pontes et Rivi. 8vo, 1580. 

Hier. Eleni Diatriba ad Jus Civile, 8vo. Ant., 1576. 
Jaa Lectii Oratio de Vita et Scriptis ^m. Popiliani, 

8vo. Gen., 1594. 
De Studiis Liberis, publica oh mala non dese- 

rendis, 8vo. Gen., 1594. 
Commouefactio de Jure-consiilti fine, et in Dissidiis 

dogmatum Ecclesise Officio, 8vo. Nee, 1590. 
CI. Baduelli de Ratione Yitae Studiosse ac Literatse 

in Matrimonio coUocandse et degendae, 8vo. Lips.> 

1581. 

All the above works being comprised in one volume, and no 
separate reference existing in the catalogue to Elenus, Lectius, or 
Baduellus, their lucubrations, as well as some others of more 
value, similarly circumstanced, might be almost considered as lost 
in the library. 

This catalogue abounds in clerical or typographical errors — in 
most cases probably the former ; for there is curious internal evi- 
dence of the employment of a Cockney amanuensia In all 
works emanating from Lugdunum, abridged Lugd, the penman 
has reversed the letters, and written Ludg. He could not get 
Ludgate out of his head ! 

The next and last catalogue was printed in 1845, and, unlike 
Master Worsley *s, is a good finding catalogue — ^the most impor- 
tant point in such compilations. It consists of classes, and an 
index ; but the former, although approved by earlier masters of 
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the library, have been found of little practical utility, the ind^x 
having been almost always referred to in preference by readers. 
Indeed, classes, whether minutely subdivided or not, are seldom 
found to answer in a large library ; and we hope that, as the 
collection has been already greatly augmented since 1845, the 
bench will shortly sanction the printing of a new catalogue, 
alphabetical, but with copious references to subjects, and upon an 
approved and well-considered plan. 

In 1738 the library numbered 3982 volumes.^ At present 
there are between 15,000 and 16,000, and this increase has 
chiefly been made within the last twenty-two years. The late 
Lord StoweU's munificent benefaction about that time was, we 
believe, entirely applied to the purchase of books upon civil, 
canon, and international law, chiefly selected by a gentleman 
well known for his works upon those and kindred subjects, and 
who has since been one of the readers on legal science. Hence 
the library suddenly acquired a strength upon these points some- 
what disproportioned to its weakness upon others, and effiirts 
have been gradually making of late years to supp-y th se 
deficiencies. 

Yet, if few books were added to the library in the dark period 
between 1711 and 1826, very many were unfortunately lost, and 
especially some of the most scarce and valuable tracts of which the 
collection could boast. During this period flourished, amongst 
many other eminent men, students of the society, Yorke,* Black- 
stone, and the brothers Scott We know not whether the keen 
eyes of the commentator, or the beetle brows of Eldon, were ever 
actually bent over any of the volumes now forming the Society's 
collection ; but if, as is most probable, they did actually use the 
library, we think they must have anathematized the carelessness 
which then seems to have pervaded every department connected 
therewith. At the fate of the missing volumes, or the degree 
of those who profited by their prolonged, and unfortunately 
perpetual absence, from the shelves, it is in vain to guess. The 

* Greutleman's Magazine, October, 1798. 

* Lord Hardwicke, 
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majority of the lost books being of moderate dimensions, their 
abstraction would (where care was not) be a matter of compara- 
tive ease ; but how are we to account for the disappearance of 
thirty folio volumes of Votes of Parliament ? 

The Middle Temple has been rich in its list of distinguished 
men — in men exalted not merely in station, but in intellect. 
This will scarcely be disputed when we remember that amongst 
lesser, though still brilliant luminaries, and a host of judges and 
other sages " learned in the law," Raleigh and Burke have both 
been borne upon its books. So have Clarendon and Somers ; so has 
Sir Thomas Smith ; so have those successful candidates for other 
than legal glories — Rowe, Congreve, Southern, Sheridan, and 
Moore ; and so, more recently, has Havelock, the general, the 
historian, and the missionary. And the Inn still numbers many 
persons eminent in literature or in the political world, as well as 
in legal acquirements. 

But of the great men passed away, several were only nominally 
students ; and of the rest (of those at least who flourished during 
the greater part of the last century) it may be doubted whether 
they derived much benefit or inspiration, legal or otherwise, from 
tlie library, Certain at least it is, that they have left no undeniable 
trace of their studious life behind them. No manuscript, ema- 
nating from any of the distinguished persons we have named, 
graces the shelves or lockers of the Middle Temple. The searcher 
for autographs wilL seek them there in vain ; for although many 
of the older volumes contain copious marginal notes, they appear 
to have existed previously to the presentation or purchase of the 
volumes for the use of the Society. At present, and for a long 
time past, readers have very properly been forbidden ^' to write in 
' any book '' whatever ; and truly, the few instances in which this 
prohibition has been disregarded, tend but to show the necessity for 
the rule. But, whatever may be the case with the books, that the 
present building has never been frequented by the giants of past 
times is, of course, absolutely certain. The former question, 
relating to what may have been, is however an interesting sub- 
ject of speculation ; and we may refer to what must have been — 
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the pacing of the court and thronging of the halJ, at least, of this 
ancient Inn, by the worthies of bygone ages. What a variety of 
costume and manner must its precincts have witnessed, even since 
its becoming a place of legal education 1 Possibly the memorable 
cloak, which became a foot-cloth for the "Virgin Queen" — more 
probably its prototype— may have figured within its boundaries ; 
and after an endless variety of fashion in wigs, and cut of coat 
and beard, the costume of many of its members seems at present 
to approximate, the hose excepted, to that of Elizabethan times. 

Altogether, the library of the Middle Temple may be safely 
pronounced a fine, though, for the reasons already given, a some- 
what anomalous collection; containing undoubtedly some rubbish 
amongst its heaps of literary gold. We have sometimes heard it 
complained of as not being a perfect library ; but this is unrea- 
sonable, for — 

Who hopes a perfect library to see, 

Seeks what nor is, nor was, nor e'er shall be. 

Such a "faultless monster '^ is certainly not that of the British 
Museum ; for, although that vast storehouse of literature is 
maintained by coercive measures, as well as by purchase and 
voluntary contributions, we have frequently inquired in it for 
works, not always of foreign publication, or of a very recondite 
character, or very scarce in number, and have not discovered 
them. We say this not as reflecting in the remotest degree upon 
the librarian or trustees of the museum, but simply to show that 
imperfection in libraries is a part of their very nature. ' Indeed, 
unless all new publications were suppressed, or confined to one 
country, this could not be otherwise. Moreover, the funds of the 
honourable society, though great, are not, we presume, inex- 
haustible. And their library, in its first foundation, appears to 
have approached perfection for the time. With a very few excep- 
tions, to be mentioned presently, no branch of knowledge seems to 
have been altogether overlooked. There are very few showy books 
in the Middle Temple Library. What the late Mr. Lockhart 
calls " the toy-shop of literature," has no place here. Sumptuous 
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biadings, too, have been judiciously aad judicially held uanecessary. 
The books 

" Are but volumes for the woAing day, 
Tkeir gayneas and their gilt are all bedmirch*d *' 

with "painful" and frequent handling, and a long endurance of 
the smoky atmosphere of the heart of the metropolis. 

But if the binding be generally plain in one sense, it is, or till 
lately was, not always so in another. Some of the backs of the 
thousands of old books rebound, displayed eccentricities of letter- 
ing singular for their intrepid defiance of meaning. We some 
years ago found a volume, lettered ''Idem Liber!" What could 
this denote ? We at length discovered that it was theduplicate ot 
another work in the library, and marked in the " Worsley Cata- 
logue " as above ; and the person intrusted with preparing books 
for binding, during the dark period already referred to, had taken 
this for the veritable title of the publication in question. Other 
instances, scarcely less ridiculous, we could give. Grammatical 
inaccuracies, such as"Sennerti de Cliymicorum" abound, and 
seem to have been held of no importance. 

We will now request our readers* attention to separate classes 
of works composing the collection, with reference to their com-* 
parative strength and weakness. 

The manuscripts in the Middle Temple library are very few; 
and of those few, the subjects of several are to be found in print, 
and some appear to be merely copies of books already published. 

The reports of cases before Lord Nottingham are supposed to 
be the most valuable possession, in this way, of which the library 
can boast. These it was once in contemplation to publish, and, 
indeed, they were actually placed for t u^ p rpose in the hands of 
a gentleman, who would doubtless have abl) ischarged the task ; 
but, for what reason we know not, the defcii^ n was ultimately 
abandoned. 

Another volume of Reports— jMayaai as— in the time of the 
two Charles's, appears to be less authentic. Then there are the 
voluminous pleadings of the late Godfrey Sykes, an old member 
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of the Society, and a most worthy man, whom we well knew. 
Several of his pupils attained high professional honours. 

There is also a very large collection of manuscripts by the late 
Mr. Feame, numbering no less than fifty volumes, of various 
dimensions. It is probable that, amongst such copious relics of 
so distinguished a lawyer, a skilful eye and hand might detect 
and select valuable professional gems ; but, at present, they are 
altogether without arrangement, and therefore, it is to be pre- 
sumed, of little practical use. 

Of printed books upon English law, the reports are probably as 
complete as in any other collection ; but, until lately, the library 
was somewhat weak in modern text-books and treatises, although 
it has been gradually much augmented in this department. Till 
within the last twenty years, there was what we must consider an 
illiberal standing-order against the purchase by the Society of 
any legal periodicals They are now, however, duly supplied. 
It may, however, be observed, that much diflFerence of opinion will 
always exist amongst readers as to what a library ought to contain, 
upon this as well as other subjects ; but as this article is designed 
to be descriptive, and not suggestive or didactic, we refrain from 
expressing the thoughts which we, in common with others, may. 
entertain upon the question. 

The collection of Scotch and Irish Reports is, we believe, com- 
plete ; and there is a fair collection of text-books relating to pro- 
fessional matters in these sister kingdoms. Of American reports, 
and other legal works, there is also a tolerably strong force, prin- 
cipally due to the care and liberality of a barrister of the Society,, 
to whom we have already alluded. 

In civil, canon, and international law, the library is very strong. 
Nevertheless, there are many works of continental celebrity upon 
these subjects which, as yet, it does not include. 

The class of books of divinity and ecclesiastical history is very, 
large, occupying no less than 190 pages in a catalogue containing 
656. It should, however, be remembered, that the title of a very 
brief tract (and of such this portion of the library in a great 
measure consists) may occupy as much space as that of an elabo- 
rate work comprising an indefinite number of folios. 
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By far the greater part of this valuable collection (much of 
which might be coveted by Sion College) dates from the founda- 
tion of the library, few additions having been made to it of late 
years ; the exceptions being works of some of our old standard 
divines, few of which appeared previously, amidst a crowd of 
theological writings comparatively unknown, yet many of which 
might have been useful weapons in the recent ecclesiastico-legal 
disputes, when Tractarians and. anti-Tractarians contended as 
fiercely as did the Jesuits and anti-Jesuits in earlier days, of 
which the monuments exist plentifully here in many a closely- 
printed tome, and still more abundantly in briefer tracts and 
pamphlets, with " conceited " titles. For in this, as in other 
sections of the library, works there are not a few, anonymous, or 
by illustrious authors little known, but often interesting to those 
who, like ourselves, are sometimes inclined for " such reading as 
was never read." " The Doleful Knell of Thomas Bell '' (a Pro- 
testant) ; " A Currycomb for a Coxcomb/' and Hercynianus' 
" Rhabarbarum Domandae bili Camerarii " — are specimens of the 
delight of some of our ancestors in this description of wit. 

The oldest English Bible in the collection, is the Cambridge 
edition of 1660 ; but the Holy Scriptures are to be found entirely, 
or in part, in about fifty different languages, some of them rarely 
studied in this country. 

There is no complete collection of the Fathers of the church, but 
ecclesiastical writers of the sixteenth and seventeenth centuries 
abound. The missionary letters of the Jesuits are to be found in 
considerable numbera 

Amongst the few English writers on Divinity of a more 
recent date, added to the library before 1826, may be mentioned 
Professor John Hey, of whose work a mutilated copy (one volume 
out of four being missing), whether by purchase or presentation 
is unknown, is to be found on the shelvea This writer, much 
less celebrated than he deserves to be, is invaluable to students 
of the articles of the Church of England. His work, which has 
received, amongst those of other able persons, the warm praise of 
Dr. Arnold and the late Bishop of Lincoln (Kaye)— very different 
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men — is clear, forcible, and attractive ; and is not to be met with 
in many important libraries. 

The Middle Temple Library contains several choice and 
cTirious works on Witchcraft and Demonology, tending to show 
that our ancestors were nearly as foolish and credulous as (not 
more so than) ourselves The chief of these in the vernacular are 
Scott's " Discovery of Witchcraft,'' Cotta's " Trial of Witchcraft," 
and Deacon and Walker's "Discourse of Spirits and Devila" 
Several others have been abstracted. 

The library is altogether tolerably strong in English history, 
with its adjuncts and concomitants in the shape of pamphlets and 
treatises. But this branch of knowledge — ^after law proper, pro- 
bably the most important in an English legal library — formed no 
exception to the general rule of neglect, affecting the Middle 
Temple collection, during so long a period. Amongst the many 
quaint old tracts with quainter titles which this class includes, such 
as '^Worthies and XJn worthies of the Age described," "Grievous 
Groans for the Toor," &c., one entitled, "Some Wiser than 
Some," a most undeniable proposition, recurs to us as applicable 
to the judgment and public spirit which especially influenced 
the late Lord Colchester and Mr. Robert Oasberd (who were 
chiefly instrumental in the resuscitation of the library), as con- 
trasted with the strange apathy upon this subject, which appears 
to have characterized many of their predecessors of the bench. 

Amongst memoirs connected with English History, we have 
here some which are scarce as well as curious. " Robert Monro's 
Expedition with the Scotch regiment called Mackay's" (fol. 1637), 
is known to have furnished large draughts of inspiration to Sir 
Walter Scott, before introducing to the world his " Dugald Dal- 
getty." Thomas Carve's "Itinerarium in Legione Colonelli 
Devereux" (8vo, Mog. 1639), a somewhat similar work, is also not 
every where to be met with. 

The Society possesses, though not a complete, yet a very volu- 
minous, collection of chronicles of English (and other) history, 
from that of Geoffrey of Monmouth, to a very unique and inte- 
(Testing " Chapter from Froissart/' recording events of a somewhat 
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later period. The important series now in coarse of publication, 
under the direction of the Master of the Rolls, promises ere long to 
.form a library of moderate dimensions in itself. 

Intimately connected with this subject are the debates, jour- 
nals, and other publications relating to the two Houses of 
Parliament. The two first sections of these are complete, and 
memoirs and treatises are also to be found in considerable number. 
Many hundred volumes of Reports of Commissions (the formi- 
dable blue books, always called for, little read), woi-e about 
twenty-two years since presented to the Society. It is fortunate 
at present that the gift was not repeated ; for, assuredly, the pre- 
sent receptacle for its books would not contain such another 
cargo of these folios. A judicious selection, when space shall 
have been provided for them, might not be found unserviceable. 

It was not to be expected that the collection of historical works 
relating to other lands should have rivalled in number those which 
treat of this our England ; nevertheless, in the earlier stages of 
the library, they (taking the word collectively) did, in fact, out- 
number them. It is true that a disposition to narrate events 
appears to have always existed on the continent of Europe in a 
greater degree than in our island. At the present day the histo- 
rical and memoir writers of France are more numerous than our 
own. This department of the library has not been gre:\tly 
increased of late. 

It includes, amongst other curiosities, a brief, and we believe 
scarce work, by Robert Ashley, evidently the founder of the 
library — '*Almansor, the learned and victorious king that con- 
quered Spain : his Life and Death" — bearing the date 1 627, and 
dedicated to Charles I. Although not the only publication of 
Mr. Ashley, this is the sole one which the library which he origi- 
nated now contains, for an account by bim of Cochin-China has 
long been missing. He was a gentleman of Wiltshire, born in 
1565, and therefore above seventy-six years old at his death. Mr. 
Ashley appears, by his dedication, to have had a far higher opinion 
of King James I. than we have ; but had his son and successor 
vrell weighed the contents of tlie third chapter of this little work, 
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" of the manner observed by the King Jacob Almansor in admi- 
nistering justice/' the writer might have had the credit of saving 
his sovereign's head, as well as of enlightening those of succeeding 
generations of Templars. 

The ** History of the Western Empire, from Charlemagne to 
Charles V.," by the late Sir Robert Buckley Comyn, formerly 
master of the library, is valuable as a judicious epitome of events 
during that long period. 

With respect to Geography and Topography, including Voyages 
and Travels, the old library was strong, but its strength has been 
little increased of late years. There is, however, an exception to 
both these rules. In English county and local history a remark- 
able deficiency existed until very recently, when very great 
improvements were made ; and we have reason to believe that it 
is in contemplation to place the library in a still more powerful 
position as regards this very important branch of knowledge. 

Whilst upon this subject, some mention of the two very curious 
and ancient Globes placed in the reading-room should not be 
omitted. They were published by William Sandersen, a merchant 
of London, and made by Emery Mollineux, '' a man well qualified, 
of a good judgment, and very expert in many excellent practices," 
under the direction of John Davis, the celebrated navigator, who 
has given name to Davis' Straits, and whose discoveries were 
marked upon the terrestrial globe under his own immediate 
inspection. The date of the celestial globe still continues 1592, 
but that of the other has been visibly altered to 1603 with 
a pen. 

In Biography there is much that is old and curious, and many 
recent additions have been made ; still, however, leaving much 
room for judicious augmentation. 

Few scientific works of any description have been added to the 
many originally provided by the founders of the library, nor is the 
demand for these, in general, very great Of encyclopedias there 
are several, and these supply tolerably well modem deficiencies. 
But, as the theological books belonging to the Middle Temple 
might have suited Sion College, so might those on medicine and 
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surgery have been well adapted to fomi part of the treasure of the 
Royal College of Surgeons. 

It must be remembered that, in the time of Mr. Ashley, astro- 
logy and alchymy were looked upon as veritable sciences, and 
respected accordingly even by true philosophers. The library- 
evinces this by many a curious tome upon these subjects, since 
abandoned for the pursuit of other follies ; and, although meta- 
physics and logic cannot be classed with follies, can it be truly 
said that they are, often and altogether, studies of much greater 
real utility ? Several dusty treatises are to be found here relating 
to the mysterious brotherhood of the Rosy Cross. 

" As Rosicrucian virtuosos 
Coald see with ears, and bear with noses,'* 

they could probably have transferred the sense of smelling to the 
eyes, a faculty which would have proved especially enviable in the 
early part of last summer, when the simple closure of those precious 
organs might thus have shut out the unutterably offensive breezes 
from Father Thames, which then rendered a visit to the Middle 
Temple Library scarcely endurable for any length of time, and 
of which there is much reason to dread the recurrence. 

In works on the Fine Arts the nation has made enormous 
strides since the seventeenth century ; still these were not 
forgotten in the original formation of the library, and they would 
yet be interesting, if not instructive, whether to the architect, the 
sculptor, the painter, or the musician ; by far the greater part of 
them are in foreign languages. Neither was the physical edu- 
cation of templars yet unborn neglected by Mr. Ashley, and other 
benefactors of 1641. Judiciously was it remembered, for it is a 
suViject of great importance ; and, accordingly, the treatises on 
horsemanship, swordmanship, and other exercises, are not amongst 
the least curious treasures of the library, although several which 
should be there have been long since carried off. One upon the 
last-named art, "Libro de las Qrandezas de la Espada,'' is in 
manuscript, and very probably in the founder's hand, as he is 
known to have visited Spain, but the original appears to have 
existed in print 
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The Middle Temple is more than indifferently well-proviJed 
with Dictionaries and Glossaries, and among these are many ex- 
planatory of the language current in dirers English counties ; an 
exceedingly valuable addition to a legal library, as we have known 
words, supposed to be technical, after a long and vain search 
through many a law lexicon, discovered to be merely provin- 
cialisms. 

Until lately there were few good editions of Greek and Latin 
Classics, but, en revanche, a considerable number of miscellaneous 
works, in various languages, comprising a Chinese novel, and, 
among others, a numerous assemblage of Spanish romances, form- 
ing, in all probability, part of Mr. Ashley's collection, together 
with many an eccentric treatise or dialogue, Alphabet de VImper* 
faction des Femmes, Dispute d*un Asne centre Frire Anselme 
Turmeda, &c., &c. 

English poetry till recently was almost a nonentity here. 
We believe no edition of Shakespeare or Milton was to be dis- 
covered in the library forty years ago. Neither were the classic 
English prose writers in very great strength, and even now many 
additions, as regards these, might be advantageously made to the 
stock of the society. It should rather appear that Mr. Ashley 
preferred modern (1641) and foreign, to English or ancient 
literature. Of late years, law lists and other annual books of 
reference have been suffered to lie on the table in tolerable abun- 
dance, prior to which period these convenient instructors were not 
to be obtained here. 

A treatise De Oestis Majorum Trium Regum, printed in 1477, 
is supposed to be the oldest work in the Middle Temple library ; 
but several others approach it in antiquity. It is curious to ob- 
serve how nearly the hopes and fears of former generations are 
represented by those of our own, and could we recover the stolen 
tract of 1599, — "Richard Crampton's Mansion of Magnanimity; 
or, the Strength of England to Withstand a Foreign Invasion;'* 
or, "A Baker of Boulogne's Letter sent to the Pope *' (1607), we 
should perhaps find as close a resemblance to the views of some of 
our modern speculators on national defences and the see of Home, 
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as some diflference of circumstances, aflfecling both subjects, would 

permit 

We have, thus far, seldom departed from our expressed inten* 
tion of confining our article to a statement of what is, and has 
been, in the library of the Middle Temple, and of avoiding the 
utterance of suggestions of what should be the course of the 
honourable Society hereafter. In one particular, however, we 
venture again to depart (if we have already departed) from this 
our resolution, and to make an exception ia favour of all books 
ordered to be read by the council of legal education, which should 
perhaps include all those selected for special reference by the 
readers on law respectively. These, we cannot but think, should 
be considered as an essential portion of the library ; and ordered, 
as a matter of course, on every decree of the council, whilst the 
present system of professional education continues. 

In other respects, although our opinions, as to what the com- 
position and regulations of the library should be, have been long 
and reflectively formed, we forbear to express them, and close for 
the present our labours, wishing prosperity to the ancient col- 
lection of the honourable Society, in the new abode so rapidly pre- 
paring for it; and which, if we enter, we shall carry with us divers 
conflicting recollections — some sunny, some cloudy, some pleasant, 
others the reverse — of the older building, which, like the castle of 
Macbeth, '' hath a pleasant seat/' and which, we hope, will be so 
tenanted, as not to be degraded from its present position of im- 
portance among the edifices of the Inn. 
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Art. VIL— PEINCIPLES AND LAW OP BANKING. 

The Logic of Banking : a Familiar Exposition of the Principles 
of Reasoning^ and their Application to the Art and Science of 
Banking. By J. W. GiLBABT, F.R.S., &c., &c. London : 
1859. 

^T'HE title of this book is eminently unfortunate. The work 
-*- itself contains much that is highly valuable ; but all the 
connection that it has with logic, consists in a partial application 
of syllogistic forms to a few of the principal questions that ordi- 
narily come before bankers for consideration in the conduct of 
their business. To men who are accustomed to observe, and 
compare, and draw Inferences, this portion of the treatise will, 
we fear, prove little better than useless ; while to those who are 
not in the habit of reasoning, It will assuredly fail to communi- 
cate the art, even In its rudiments. What Mr. Gilbart has In 
fact chosen, under this fantastic and unattractive appellation, to 
lay before the public, is a highly valuable repository of principles 
and maxims for the management of banking business — principles 
resting, for the most part, on sound reasonings and great know- 
ledge of political economy — maxims professedly derived from 
large and varied experience, and tested by reference to the opi- 
nions of the highest living authorities. As a hand-book of prac- 
tical banking, adapted for daily use and consultation by persons 
engaged in that pursuit, who, apart from considerations of a legal 
nature, look for guidance as to the safest mode of deriving pro- 
fit from the occupation, leaving questions of law to be dealt with 
by their professional advisers, there is in print, we apprehend, 
no work that, for soundness and perspicuity, can pretend to range 
with this. In a remarkably small compass, much information, 
and many valuable results of personal experience and long devo- 
tion to the subject, are comprised. 

We gladly lay hold of the occasion to offer some remarks on 
the subject of banking, in such a form as seems best adapted to 
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be acceptable to the class of readers for whom we principally 
write. Since 1844 the practice of "keeping a banker" h«8 
grawn so rapidly, is now established so widely, the sums 
deposited have become in the aggregate so enormous, and the 
variety and importance of the questions relative to banking, which 
now so frequently occupy the courts of law and equity, and 
especially the latter, are so great, that it seems wholly unneces- 
sary to offer any apology in a legal journal for the employment of 
some of its pages on topics of which the interest is so pervading^. 
The truth is, that the science of banking is in a transition-state. 
Notions respecting the proper duties and objects of a banker — 
the influence of his operations on the currency, and on prices, 
and the foreign exchanges, which were of universal acceptance so 
late as 1825, are, we don't hesitate to state, universally exploded 
at present We trust, therefore, that in attempting to placje 
before our readers, with some aid derived from the above work, 
and from other undoubted sources of the latest and best consi- 
dered views, a condensed statement of leading principles, which 
govern the practical handling of the business of banking, and 
also of some of the rules which the law has laid down for the 
conduct and guidance of it — we may succeed more or less in 
serving the objects of those who have to choose a banker, and 
seek to learn the principles on which that choice ought to be 
determined ; or who, having a banker, are desirous of making 
some approach, if possible, towards the means to solve the pro- 
blem, whether he pursues his business in such a way as to deserve 
their confidence. If A is a banker who employs his customers* 
deposits in perilous adventures, he acts contrary to the rules of 
sound banking ; if he evades or violates the law, as, for instance, 
in discounting accommodation bills, he is not in either case, it 
is obvious, such a dealer in money as a prudent man will trust 
with his cash balances. What we should wish principally to call 
attention to is, the complete mode in which the rules of law 
regarding banking support and confirm^ as well as illustrate, those 
principles for the practical conduct of the business which have 
only of late obtained general acquiescence, the' very opposite 
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nations haying, but a. few years b^ok, prevailed among practical 
men.; whilst the judges, in their decisions on banking, questions, 
have never swerved £rom one line, the consequence of which is, 
that — the line: having been on. thp first in3tancQ drawn with 
adinirable truth — this head of law exhibits less of oscillation, and 
oye;*ruling9 and variety of opinion and dict% than perhaps any 
other of equal ei^tent that can be mentioned. We believe the 
gratitude pf the country is due in an especial manner to our 
judge? for the enhghtened views, the steadiness, and the scrupu- 
lousness with which, ever since questions of this description 
began to appear in the counts, they have administered the laws 
regulating the relations of banlcers with their customers. 

In strong contrast with this uniformity of the law, stands out 
the tenacity with which popular opinion — including in the 
expression, not merely the hastily adopted sentiment or belief of 
the general public, but the settled conviction of the business 
classes, the practical men, respecting these relations — ^has been 
adhered t9 by them ^ntil within quite a recent period. More 
than ope commercial panic was attributed to the oyer issue of 
their notes by the country bankers, which was said, by unduly 
increasing the currency of the kingdom, to raise prices, and ope- 
rate disastrously on the foreign exchanges, and lead directly to 
that state of collapse of trade, and general withdrawal of confidence 
in all transactions, which constitutes what is called a panic. Now, 
the best authorities among the practical men (Mr. Weguelin, Mr. 
Hubbard, and others) tell us — and no person comes forward to 
deny it, because the statement is rested on practical details 
which cannot be questioned — that an excessive issue of bank-notes 
by the banks of issue is impossible in th^ nature of business ; and 
80 the conclusion which was arriyed at by the Bullion Committee 
of X810 is at length the received doctrine,^ and yery respectable 
opinions haye been giyen,that so far from the increasedissuesof the 
country bankers causing increased prices of commodities, it is the 

r 

* See Evidi before Committee of 1858, on the Bank Acts, pp. 345, 378, 
379, 35, 180, q. 2619, 2620.— ^ejt?. p- 25, Logic of Banking, pp. 203, ^12, 
353, 394, 463, 496, 502, 503, 
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rise in prices that causes for a time any increase in the country 
bank-note circulation which is ever observable. As regards the 
possibility of a banker materially increasing en permanence his 
note circulation^ the question, it might seem, would have been at 
once disposed of, by adverting to the general legal relation 
between a banker and all his customers, whether note-holders or 
depositors with him, which the courts have always asserted, with- 
out any shadow of changing, to be that simply of debtor and 
creditor ; ^ and this being once ascertained, the negative of the 
above question seems to follow, because the law affords no means 
by which a debtor can increase at his pleasure the number of his 
creditors, or the weight of his liabilities, and especially not in a 
case like that of a banker and. customer, where each debt is 
payable on demand. 

That portion of th6 commercial law which regulates bank- 
ing, seems, as regards the great body of it, to be satisfactory to 
the public. It is true there is a large school of political econo- 
mists, including many practical men, who complain of the 
operation of the Bank of England Charter Act of 1844 (7 and 8 
Vict, c. 32), and others who dissent from the principle of the 
Joint Stock Banks' Kegulation Act of the same year (7 and 8 
Vict, c. 1 13), and many who deprecate the policy of applying 
the principle of limited liability to banking associations. A very 
small, indeed scarcely noticeable, amount of objection is felt to 
those parts of the law, touching this subject, which have been 
built up by judicial decision. The experience of both the Com- 
mittee of the Hou$e of Commons on the Bank Acts which sat 
in 1857, and that which sat last year, shows this. Witnesses 
were examined before both on a great variety of heads, but 
extremely few material complaints, applicable to those parts of the 
law, were brought forward. The principal instance of this kind 
occurred in the course of the evidence before the committee of 
last year,* It was this : — The Bank of Ireland manages that 
portion of the public debt, the dividends on which are payable 

> See Graft's Law of Bankers and Banking, p. 5 — the cases collected. 
» See Evidence, &c., pp. 286, 287, 288. 
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in Ireland, An incorporated body, the trustees of Evans's 
Charity, in Kilkenny, held in their corporate capacity some 
Btock. Their secretary, with whom their seal was of necessity 
intrusted, affixed it without authority to powers of attorney for 
the transfer of portions of this stock, which he appropriated, 
forging the names of persons purporting to be attesting witnesses 
to the due fixing of the seal ; and the Courts in Ireland and the 
House of Lords ^ held that the Bank was liable for the sum lost, 
and for interest, amounting on the whole to between £9000 and 
X10,000. But the apparent hardship of this result vanishes when 
the matter comes to be scrutinized. The case is one of those 
which occur so frequently in this department of law; and the 
ratio decidendi in which is involved in solving the question on 
which of two innocent parties is the loss to fall. Here the 
Corporation (that is, practically the objects of the Charity), and 
the Bank of Ireland, are the parties. The question, then, in this 
case, as in all others of the same class, is, which of the two inno- 
cent parties acted so as to open the way to the fraud beitig 
efiectuated ? Not the trustees, for they were not shown to have 
been guilty of any laches, or neglect of duty in any respect 
But how was it with the Bank f They were bound to see that 
the deed presented to them for the transfer of the stock was a 
valid document — that is, that it was the deed of the body from 
whom it purported to come ; to ascertain that it was not suffi* 
cient to observe that the seal affixed to it was the common seal 
of the Corporation — yet that was all they did. They omitted to 
inquire as to the genuineness of the attestations (made necessary 
by statute), and so let in the fraud, and the loss was properly 
cast upon them, according to the universal rule in all cases, 
where, from the circumstances that have occurred, it is inevi- 
table that a loss must be suffered, and the only parties upon whom 
it csai fall are innocent of the fraud, or any evil intention 
contributing to the loss. It may be that the case is one of that 

* See Bank of Ireland v, Evans's Trustees; 3 Irish Law Beport (N. S.) 
2S0, S. C. 5 H. Lds. 389. Also, Young v. Grote, 4 Bing. 259 ; Marsh v. 
KeatiDg, 2 -Cla. and F. 264 ; Bridgman v. Gill, 24 Beav, 302. 



88 Principles and Law of Banking. 

large class which courts of justice would much prefer to be spared 
deciding ; but any one who will consult the reports of the case, 
and weigh the facts and arguments, and study the deoision, will 
have little difficulty in concluding justice to have been done, ftud 
not to have been attainable in any other way. Some familiarity 
with the determinations of the courts on banking questions has 
led us to the opinion, that the great mass of them are capably of 
being shown to rest on sound principles, and to have been care- 
fully decided ; and that sucii of them as present at first sight an 
aspect of harshness upon the side adjudicated against, will 
invariably be found to wear that appearance solely by reason of 
the necessities of the particular, combination of circumstances 
involved ; justice and conformity to the requirements of the 
general law being otherwise unattainable. One thing may be 
alleged with certainty; no layman can deal with, or canvass 
points of banking law to any useful purpose, without unceasingly 
bearing in mind that what is called the common-sense view — 
which so often means only the first sight, the casual, superficial 
view — but seldom comparatively coincides with the view which 
research and inquiry, conducted upon a circumspect and cautious 
reference to all the circumstances of the case, and with a know- 
ledge of what has been found to be right in former instances of ^ 
similar character, ultimately develop. Mere common-sense 
cannot determine the justice of legal conclusions one bit the 
more than common-sense can determine the figure of the earth, 
or prove the circulation of the blood. 

With respect to the banking legislation of 1844, many more 
and stronger objections have been advanced, and perhaps main- 
tained. The Bank Charter Act, it has been urged, is a fair- 
weather measure, operating only in periods of tranquillity ; but 
when seasons of pressure : and panic arrive, requiring, for the 
salvation of commerce and the peace of the country, to be sus- 
pended — in fact, violated— -and acts of Indemnity to be passed for 
the security of all who are parties in the misdemeanour. That 
the necessity for two instances of such breiaches of the law 
should have arisen in the short interval which has elapsed since 
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its passing, is tmdeniably a startling circumstance ; and though 
we w ill not undertake to say that it is as undeniable, yet it roust 
be said at the least to be probable, that the result of the late 
parliamentary inrestigation has been to advance the cause of the 
opponents of that measura The principal charges against the 
act of 1844 may be fairly presented in a condensed form, thus:-^ 
There have been above fifty changes in the Bank of Engknd's 
rate of discount (the Bank rate, it is needless to say, measures 
the rate of the general money market). Fluctuations in the rate 
of discount never occur w^ithout affecting trade ; low rates produce 
excessive speculat ion ; high rates depress prices. Excessive specu- 
lation leads to a foreign drain for bullion, apd the Bank on that 
raises the rate of discount, in order to counteract the tendency of 
the bullion to flow out of her vaults. , As the drain continues, the 
rate is still further raised. Bankers and merchants throughout 
the country, finding from the Bank returns what is the state of 
the reserve of unemployed notes and bullion, and marking also 
the situation of the exchanges, begin to feel that one of those 
periods of pressure is probably at hand, of which a continuous 
drain on the bullion in the Bank has ever been a forerunner ; and 
therefore begin to contract their operations, to draw together 
gold and Bank of England notes — to hoard, in fact The result 
is diseroployment of labour, scarcity of money, the making of pay* 
ments by mean^ of bills of exchange, since gold and bank-notes are 
not readily to be had. These bills are sent up to London for 
discount in unusual numbers from the great centres q£ trade — 
the cotton and wool trades especially — aggravating the pressure 
for discount. The Bank of England, besides raising the rate of 
discount, has by this time diminished the echeance of bills ; thus 
rendering it still more difficult to obtain money. At length the 
evil rises so high that solvent houses, presenting perfectly sound 
commercial paper, cannot get discounts ; or the period of the 
inconvertibility of the bill of exchange is reached, confidence is 
gone, and panic has set in ; and the only remedy is the govern- 
tnent letter, authorizing the Bank of England, by means of vio- 
lating the statute, to produce an unlimited supply of bank-not^d 
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to meet the public wants, and allay the general apprehension. 
It is to be obaerved that the mode of payment by way of bills and 
drafts on London, is resorted to so extensively in times of pres* 
Burej that in 1857 probably sixty per cent, more debt was paid 
in this way than is the case in the ordinary normal state of 
trade ; ^ and there is, connected with this, another fact, which 
accounts for a considerable amount of hoarding of Bank of 
England notes and gold in the hands of the country banks of 
issue ; and explains why such hoarding begins at an earlier point 
on occasions of apprehended pressure than it otherwise would 
do, thereby accelerating the crisis. It is this : — The Bank of 
England absolutely refuses all discounts to a note-issuing banker 
upon any terms whatever. Rothschilds^ bill, even at seven days, 
presented for discount by a country banker who issues his own 
notes, is refused discount. The prohibition extends even to 
advances upon exchequer biUs.* The banks of issue^ of course, 
feeling that they have no one to look to but themselves in 
moments of pressure, commence strengthening their reserve by 
hoarding gold and Bank of England notes, upon the first symp- 
toms of danger becoming discernible in the commercial horizon. 
That the immediate effect of commercial anxiety, incident upon 
the rise of discount at the Bank of England, is to swell the 
number and amount of the bills of exchange which come up to 
London for discount, is apparently quite certain ; • and it also 
appears to be well made out, as one of the ultimate effects of 
a crisis, that even first class paper becomes practically incon- 
vertible.* These matters become of immensely more importance 
and significance in the eyes of those who are aware how largely 
bills of exchange enter into and form a part of that wonderful 
mechanism, the circulation of this country. There are also some 

* Seo Evid., pp. 192, 194. 

» See Evid., pp. 193, 194, 376, Q. 5631. 

s See Evid., pp. 331, 333, 335, 340, 341, 382. 383. 

* See EWd., pp. 150, 161, 152, 153, 161, 174, 193, 194, 331 ; Q. 4978, 
pp. 333, 336; Q. 5062, p. 341. 
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minor points of objection to the operation of the act, which we 
will not now consider.^ 

With respect to the Joint Stock Banks Act, a great deal of 
invective has been indulged in, betokening that excited state of 
the passions in which it becomes unsafe to rely implicitlj on the 
statements advanced; but, apart from that, there can be no 
question, vast benefits, together with some evils, have followed 
from the establishments which have sprung up under that legis- 
lation. Next to locomotion, and before insurance,' the joint 
stock principle has probably been most largely applied to bank- 
ing of any species of commercial enterprise. The general success 
of these banks hithei*to is marveUous. The London joint stock 
banks are considered to hold in deposits at call, or at a few days* 
notice, upwards of forty millions sterling ; the London and West- 
minster Joint Stock Bank holds upwards of thirteen millions 
sterling. It is stated that these enormous amounts are formed 
by the aggregating of small sums, which were never deposited in 
banks before, belonging to small shopkeepers, farmers, servants, 
&c., who, for the first time, have been tempted to keep a banker 
by the interest which these banks pay. upon their deposits. The 
whole forms a phenomenon most striking, and most attractive 
for examination. But at present let us see what are the objec- 
tions which the mercantile world allege against the joint stock 
banking legislation. Now, the main complaint is this — The 
absence of adequate fulness in the periodical statements of the 
accounts, it is alleged, leads to great evils. The law has left 
this matter, it is said, too much at large. Every one ought to 
be enabled to tell from the published accounts exactly what is 
the real state of the bank in each year, and what is their course 
of trading, by a comparison of the accounts year by year. For 
instance, the accounts ought to state every half-year the amount 
of the overdue bills on hand, and the probable amount which 

1 See Logic of Banking, pp. 335, 448, 454, 475, 476—486. 

* In all probability the sums at present insured in the United Kingdom 
amount to, if they do not exceed, .£200,000,000 sterling,— -fi'c?*w6wr^A 
Bmew, Jauuuy, 1869, p. 37, ' 
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the J would realize ; bo that, if It were found that the bank bad 
£200,000 of overdue bills as its usual sum under this head, but 
that in some one half-year's account the sum stood at £500,Q00, 
the circumstance would attract attention, and lead to inquiries 
being made by the proprietary, who might thus, by means of 
an improved form of account^ be enabled to exercise a real and 
beneficial check upon the management of the business. As the 
existing law stands, these periodical statements of the affairs of 
joint stock banks, though they may be framed entirely in con-* 
formity with it, are not only, it is considered, not sure guides to 
the public ;^s to the real state of the. banks, but are absolutely 
fallacious/ Now, there seems to be no adequate reason why 
this defect should not be altered without delay, provided it <30uld 
be effected, as the plans suggested seem to show, without 
disclosing the state of particular accounts, and so violating the 
confidence which must and ought to subsist between banker and 
customer. So long as this cardinal object was secured in full 
integrity, there could be no valid ground on which the banks 
could object to a full statement of their transactions being com- 
mujnicated at short periods to their shareholders. The existing 
enactment on this matter, it will be remembered, is 7 and 8 
Vict., c. 113, s. 4, providing that every deed of partnership or 
settlement shall contain provisions for the publication, once at 
least in every month, of the assets and liabilities, and for the 
yearly communication to every shareholder of the auditor's 
report of a balan<5e-sheet and profit and loss account. But what 
are assets? what are liabilities? and what is the value of the 
auditor s report as the law at present stands ? All these points 
are, in fact, far from settled ; and some legislation seems to be 
indispensable, either to explain what shall be taken as assets and 
what as liabilities, or altogether to alter the requirements in 
respect of these accounts, by insisting on such a degree of 
fulness in them as would enable persons, by reference to first 

* See Evidence of Mr. Kirkman Hodgson, M.P., Evidence, p. 250; ^d 
see pp. ]34, 135, 316, as to this, and as to modes proposed for improving 
the published accounts, so as to convey more specific information. 



Principles and Law of Banking. 93 

principles, to form a judgment for themselves of the transactions 
of the company," that had resulted, or were in the process of 
resulting, in assets on the one hand, or liabilities on the other. 
As to the audit, we shall have a word to say by arid by. In the 
mean time, one observation must strike every one. If the 
accounts rendered by this class of banks, in strict accordance 
with the provisions of an act of Parliament, fail to convey any 
practical quantity of information to the proprietors or the gene- 
ral public, assuredly they cannot be supposed at present to carry 
into effect the intentions of Parliament. The annual report, it 
must be remembered, though in form the report of the directors 
to the general meeting or to the company, is in fact, and in 
legal effect, the statement of the company as a body, and the 
company as a body is responsible for the truth or falsehood of 
the allegations contained in it — a principle from which very 
grave consequences may follow. Nor are instances wanting in 
the courts in exemplification of this, particularly as regards ques- 
tions of contribution from shareholders on winding-up.^ 

Another reason why it seems to be imperative on Parliament 
to make provision for the publication of accounts in such a form 
as shall be effectual to let light into the real state of the com- 
pany's affairs is this : — By the Joint Banking Companies' Act, 
1857 (20 & 21 Vict., c. 49. s. 3, 14), the provisions of the Joint 
Stock Companies' Act, 1856, for the appointment of inspectors 
by the Board of Trade to examine into the affairs and report 
thereon, &c., is made to extend to joint stock banking companies, 
but only upon the application to that department of one- third, at 
the least, in number and value of the shareholders in the com- 
pany. Now, in the first place, it is next to impossible, with the 
present accounts rendered to him, for a shareholder to form any 
judgment as to whether a case has arisen for a government 
inspection or not ; and it must be remembered that any such 
proposal, except on the most ample and pressing reasons^ would 

^ Ba: parte iBrockwell, 26 L. J. Chanc. 859-863, where see the previous 
decisions examined ; also Ex parte Duranty, 28 L. J. Chanc. 37 ; Ux parte 
BIgge, id. 50. . 
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probably meet with discouragement amongst the proprietary, as 
obviously tending to shake public confidence in the concern, to 
cause the shares to fall in the market, and depositors to withdraw 
their accounts, &c. Secondly, working with nothing more expla- 
natory than the present forms of accounts before him, a govern- 
ment inspector would probably be much embarrassed in prose- 
cuting his inquiries to a satisfactory issue. Will it aid him 
much to have all officers and agents of the company bound, under 
a penalty of £5, to produce any book or document in their 
custody or power, and to answer any question relating to the 
affairs of the company! The primary difficulty still remains, 
for he has no clue to guide him through the mass of transactions 
to the unsound spots. The same objection applies to the general 
meeting's inspector. Audits, as at present conducted, strongly 
exemplify what is advanced above ; in practice they are found to 
amount to little more than nothing ; at all events they cannot 
be said to impart more than the slightest degree of security. 
Nor is it difficult to see how this is the case. For, in order to 
affi^rd a real result available for the purpose of ascertaining the 
actual state of the bank, what is the task of the inspector or 
auditor? He must ascertain the status of every account, he 
must know where to write off each debt as paid, he must value 
every security on which the bank has advanced, he must esti- 
mate every overdue bill, and tell whether it is likely to be paid 
by any of the persons whose names are on it — a most tedious 
and necessarily lengthy series of operations, even supposing that 
the bank inspected had embarked in none but legitimate bank- 
ing business ; but capable of being indefinitely extended in dura- 
tion and difficulty, in cases where the business was of a specula- 
tive character, or even in the case of bills rediscounted, and 
therefore out of the hands of the bank. In fact, no inspection 
or audit can be of much value, unless it be conducted by a per- 
son having a knowledge of the concerns of the establishment 
equal to, or perhaps greater than, that of the directors and mana- 
ger themselves. In any other circumstances, the report could 
Ije little more than that the system of book-keeping was correct ; 
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that all the arithmetic of the bank was accurate and properly 
vouched ; that the balances were right as compared with the 
entries in the ledger ; that all the securities stated to be in the 
possession of the bank, were actually seen by him in the cashier's 
box or case ; but, about the value of the securities, the cardo 
rerumy ho would not, without such degree of knowledge as is 
obviously unattainable by a stranger, be able to say any thing 
decisive.^ In auditing a bank, and taking an account of the 
assets^ every thing depends upon the judgment founded upon 
knowledge of the person taking the account* A bill of exchange^ 
for instance, is either the very best banking asset or the very 
worst, and how is a stranger to know whether the bill is a good 
commercial bill or a kite 1 Yet on the judgment which he 
forms, that is to say, on the knowledge which he has of the deal- 
ings of the bank, and of the class of persons with whom they are 
used to deal, it depends whether he counts the bill as a good or 
a bad asset. That such a form of account could be devised as 
would fully meet all the difficulties in the way of setting about an 
efficient audit or inspection, we do not say ; because we know 
that a bad banking security, that is to say, a security which a 
banker, acting on sound banking principles, would not look at> 
may, nevertheless, ultimately turn out to be productive and a 
good security ; and it would be an extremely difficult task 
to value sueh a sex3urity for a balance sheet; but what we 
say is this ; We are not yet convinced of the impossibility, 
without improper disclosures^ of rendering such accounts 
to the shareholders as would give them the means of judg* 
ing, in any case, whether the time was come when the one- 
third ought to apply to the Board of Trade for an inspec- 
tion, with a view to see whether it would be prudent to 
wind up the concern^ or whether they would be justified in 
going on in the actual state of their affairs. We contend also, 
that accounts of a more particidar and special character might 
and ought to be required by Parliament, to be iumished in case 
of an inspection to the inspector, to be seen by him alone in such 

* See Evid., pp. 262-256, 296, 316, ai9, 320, 322. 
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form as would facilitate and abbreyiate his labours ; and make 
the Joint-Stock Companies' Act 1856, as applied to joint-stock 
banks, an operative enactment At present, with the machinery 
supplied, it must needs be a mere dead letter for the purpose 
of discoTcring the actual state of ouq of these gigantic bodies. 
Except with the object of guarding against misapprehension, 
it would not be necessary to add what we are quite aware of, 
namely, that no form of account can ever be framed by any 
human ingenuity, which will effectually protect shareholders 
from the absence, in managers and acting directors, of the essen- 
tial qualities of prudence, integrity, judgment, yigilance, and 
knowledge. But the admission that a perfect system cannot be 
devised, is no argument for not attempting the improvement 
of one which is materially imperfect. 

There appear to be several evils arising out of the existing system 
of the directorate in joint-stock banks, which are not undeserv- 
ing of consideration with a view to their amendment, assuming, 
for the present, that the system in itself has advantages sufficient 
to make it deserving of retention in any case. Mr. Gilbart 
observes, **The constitution of joint-stock banks appears theore- 
tically absurd. The manager — the banker — ^who is presumed to 
have some knowledge and experience in banking, is placed under 
the command of a board of directors, whose knowledge and 
experience are supposed to be inferior to his own. These 
directors are again placed under the control and instruction of a 
body of proprietors, whose knowledge of banking is much less 
than that of the directors."^ If the system is found to work well, 
it is only so far as it departs from the theoty, and abandons the 
principles on which it is based. How, then, is this effect 
produced? In the inception of the system of joint-stock 
banking, the forcible objection to them was this^— " Under these 
arrangements, every customer's account is liable to be inspected 
by any one who may get into the direction, and who may be 
perhaps a rival or competitor in trade of the customer." To 
meet this outcry, the invariable rule and practice in all joint-' 

* Logic of Banking, p. 228. 
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stock banks has been, that the body of directors shall not be 
allowed to see the accounts of the bank ; in general, the directors 
are not cognisant in detail of the operations of the bank, or of any 
individual transactions whaterer.^ In many cases there are 
appointed out of the body or board of directors, two or three 
who are called managing directors, who give a more continuous 
and close attention to the affairs of the house than the rest, and 
are more intimately conversant with the proceedings of the 
manager. But these persons, like the rest of the directors, are 
either men of business engaged principally, and giving their 
best attention to concerns of their own, and therefore^ at the 
best, affording but a subordinate and incidental supervision to 
the affairs of the bank ; or they are not men of business, and the 
attention they give to the bank is in consequence probably but 
of little value as regards the interests of the shareholders* 
Practically, every thing depends on the knowledge, and skill, 
and banking ability, the fidelity and integrity of the manager, 
who is usually a person who has been bred to the business ; 
although it is believed that, in most cases, the rule above alluded 
to does not extend to exclude the managing directors from the 
power of obtaining a fidl knowledge of all that is done in the 
bank. Now, considering how much the existing theory requires 
of the directors, and the part in the actual conduct of affairs 
which it was the intention of Parliament, manifested by the 
responsibilities which it has cast upon them^ that they should 
bond fide assume, it is certainly somewhat startling to find the 
practice to be such, that in many cases the directorate as a 
whole is of little or no assignable use, as far as government or 
control is concerned. Nevertheless, the law requires them to 
put forth to the world periodical statements authenticated by 
their signatures, of the real effect of which, as the practice is, 
they must oftentimes be ignorant. Such a position is not, to 
say the least of it, an enviable one to be placed in. The Joint- 
Stock Companies* Act, 1856, materially aggravates their respon- 

1 Evid., pp. 295, 296, 250, 266, 344. 
VOL, Vn. NO. XIIT. H 
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sibilitj in those cases of banking companies to which it applies,^ 
by enacting* that directors knowingly paying a diyidend when 
the company is in an insolvent state, or any dividend which 
would to their knowledge render it insolvent, shall be liable for 
all the then debts of the company, and for all that shall be con- 
tracted thereafter during their continuance in office, with the ' 
proviso, however, that such liability shall not exceed the amount 
of such dividend ; and with the further proviso, that if any of the 
directors shall be absent at the time of making the dividends, 
&c., or shall object thereto, and file their objection in writing, &c., 
they shall be exempted from liability. To conclude, however, 
from the above considerations, that a joint-stock bank cannot be 
as well managed as a private bank would be erroneous, because, 
practically, the administration devolves upon the manager, an 
officer required by the statute to be appointed in each joint- 
stock bank, whose whole time is as constantly devoted to the 
business as that of private bankers. After all, the courts do not 
recognise the practice of joint-stock banks where it departs from 
the spirit of the act of Parliament. It has been laid down to be 
the duty of directors to know the real state of the company, and 
to take care that the real and actual position may be ascer- 
tained by the books. Therefore there is no excuse for them 
if the books shew a balance of assets over liabilities, when the 
fact is really otherwise.* 

As to shareholders in joint-stock banks no complaints 
seem to be made of their actual position, of the quantum of 
responsibility which they incur, or even of the three years 
retrospective liability which the statute fixes on an outgoing 
shareholder. If, however, the thing were matter of choice, 
one would desire to see a wealthier and more intelligent class of 
persons coming forward to take shares in joint-stock banks. 
At present, experience shews that there is among them a very 

* See 20 & 21 Vict., c. 49, s. 18. 
» 19 & 20 Vict., c. 47, s. 14. 

^ Ex parte Ayre, 27 L. J., Chanc. 683. But compare carefully Ex parte 
Bigge, 28 L. J., Chanc. 60. 
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large proportion of widows, Bervants, policemen, clergymen, and 
other persons in no way conversant with the business of banking, 
who are in consequence wholly incompetent to exercise any 
supervision, or form any opinion of the direction in which things 
are going. For the great body of shareholders in joint- 
stock banks, the shares form a tempting investment; without 
the trouble of trade or business of any kind, this capital yields 
double or treble the return in the shape of dividend. There is, 
it is true, the risk of unlimited liability in most cases; but 
practically, this class of proprietors enjoy all the benefits of a 
limited liability ; they may, if the worst comes, lose the whole 
sum invested, but beyond that they are safe ; a claim against 
the bank will never, they can depend upon it, be enforced upon 
one of them. But the fact of the liability of the shareholders in 
the bulk being unlimited, no doubt, not only tends to invite 
this class of persons, of whom we are speaking, to buy shares, 
trusting to the available responsibility of the other and wealthier 
members of the body, but it operates to create a general 
impression of indefinite wealth in the bank, and so induces 
depositors to trust it more readily, and moreover to abstain from 
examining into the character of the business transacted, even 
when the means exist for doing this effectually.^ In fact, from 
the common want of knowledge on this subject, most personfi, 
even among educated classes, find some difl[iculty in forming 
a correct judgment as to the mode in which the administration 
of a bank is carried on. The Union Bank of Glasgow has paid 
8 per cent, annual dividend for a considerable time past, and 
now pays nine per cent., which the proprietors do not consider a 
high rate of dividend ; they would be frightened, it is said, if too 
high a rate were paid them, just as prudent persons about to 
insure their lives are scared fi:om the offices whose rate of 
premium is unusually low. But, then, what is too high a rate of 
dividend to be safe to receive! Some joini-stock banks in England 

* Evidence of Mr. Kirkman Hodgson, M.P. Evid., pp. 250, 251; see also 
Hr. Coleman's evid., Id., p. 138 ; and see Id., pp. 276, 277, 304, 310, 311, 
313,344. 
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have paid 11 per cent., and some have divided even up to 22 J per 
cent., on the paid up capital. Now the common inference which 
you hear made, even among thinking men, in respect to such 
cases, is, "How can these people make profits such as to enable 
them to pay interest to their depositors, and also these enormous per 
centages to their shareholders t " or, " This bank gives 5 per cent, 
interest on its deposits, and invests them in government securities 
which yields 3 per cent, and pays its shareholder a dividend of 
10 per cent, out of the profits. We should Uke to know how 
this is done ? " Now there is nothing impossible in this, it will 
turn out, on the explanation being made, that the bank gives 5 
per cent, interest on a part only of its deposits, such, namely, as 
are retained for a stated period without diminution, and are 
repayable on notice ; on another description of deposits it may 
pay less than 5 per cent., and on current accounts no interest 
at all. Then the capital may be invested in Consols, and a 
proportion of the deposits and current accounts, leaving always 
a working reserve in the till, may be employed in discounts at 6 
per cent, per annum, and in such case an established concern 
with a large amount of deposits may well afford to pay dividends 
of 10 per cent, to its shareholders. For on what is that dividend 
paid? Only on the capital paid up. The fallacy, or the mistake, 
or misunderstanding, lies in confounding dividend and profit. 
A bank may divide 20 per cent, on its paid up capital, while its 
profits on the sum it employs may not be at half that rate per 
cent, per annum. Thus, suppose a bank with a capital of 
d£^600,000 paid up, divides at the rate of 20 per cent., it is 
manifest that, supposing the deposits to be £10,700,000, (no 
fabulous case, because the thing has actually occurred,^) and 
these or the bulk of them to be employed at a profit of about one 
per cent, net (after allowing for interest paid to the depositors, 
&c.), and the capital to be invested in government securities 
at 3 per cent. — that would account for the dividend. Thus a 
business ought to be conducted on the purest banking principles 
(the most unobjectionable and most approved mode of making 

^ See Logic of Banking, p. 544. 
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profits in banking being to invest the capital of the house in 
government securities, so as always to have at hand a reserve 
readily convertible to meet unforeseen pressures or demands^ 
and to trade with that part of the deposits which it is safe to 
carry on the daily business without, chiefly by discounting good 
commercial bills of exchange) ; and yet, when the deposits are 
large, dividends may be safely declared and paid at very high 
rates of per centage on the paid-^up capital of the shareholders. 
These considerations show how easily mistakes are made on this 
subject of banking ; and, withal, how easily they are rectified by 
the application of a little calculation founded on a little knowledge 
of facts. Banking, in fact, consists in borrowing firom a b c, 
&c., and lending to A B C, &c., the money so borrowed. The 
regular banker does not use his capital in his daily business. He 
keeps that invested in securities — generally government securities, 
but, at all events, securities convertible at a short notice ; and he 
keeps it so invested in order to be ready to meet contingencies, 
and put his mind at ease, and the minds of his customers, by 
having a reserve to fall back upon. As is obvious, as long as the 
confidence of the public remains unshaken, and, therefore, the 
deposits continue large, the capital never is wanted for the pur- 
poses of the bank. The bank may go on just as well without it ; 
and, in fact, banks have been carried on for years after all the 
capital and all the property of the partners, and half the deposits, 
had been irrecoverably lost. Public confidence, the general 
persuasion in their stability, supplied the place of all these. 
Accordingly, in private banking, even when the partners are aU 
wealthy men, it is not customary, it seems, to invest much of 
their property as capital in the bank business — for the reason 
that much capital is not required. Hence the profits of the 
partners in a private bank are (it is said) usually higher in pro- 
portion to their employed capital than the dividends paid to the 
shareholders in joint-stock banks.^ It is the publicity of their 
accounts which renders it necessary, for the sake of inspiring 
confidence, for the joint -stock banks to have so large a propor- 

^ Logic of Banking, p, 545, 
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tion of capital called up ; for, in fact, in large concerns it is found 
that the payments into the bank nearly balance the sum drawn 
out of it each day through the year. Therefore it is not neces- 
sary, in ordinary times, to keep much cash in the till— the larger 
demands for sums to be withdrawn from the banker's hand« 
being almost invariably met by a draft upon London, where 
he keeps a reserve for such occasions, and where such reserve 
probably pays him interest, being employed in discounting short 
bills, &c. The charges which have been made against the 
London joint-stock banks as to the habitual state of their 
reserves, seems to have been disposed of by Mr. Gilbart.^ A 
proposal that was made before the committee of 1858, that those 
banks should be obliged by law to take no more deposits than 
should be in a certain proportion of the paid-up capital : — ^for 
instance, that if the paid-up capital was £500,000, the bank 
should be at liberty to receive £2,500,000 or £2,000,000 of 
deposits—that is, 20 to 25 per cent, on the paid-up capital* — 
does not appear to be supported on any principle, or to be called 
for on any grounds that are ascertained ; and as the committee 
in their report omit to notice this point, it may be supposed not 
to be deserving of much consideration. It was at one time 
under contemplation in the Bank of England parlour to return 
to the proprietors a portion of the capital, as the directors did 
not think that to retain it was necessary for the business ; and no 
one seems to question the prudence, or deny the skill, with which 
the Bank has been administered of late years. However, a move 
in the opposite direction, of a call up of more capital (distasteful 
dose as it would be to the shareholders in joint-stock banks to 
swallow), might possibly have such an alterative operation, as 
would cause them to open accounts as customers with the banks 
to which they belong, to a greater extent than at present, as we 
judge, is the case ;* and so possibly this sore place might be 
cured, and perhaps even the other more angry imposthume, that 

^ Logic of Banking, pp. 539 — 588. 

« Evid., pp. 134U-137 ; and compare Evid., p. 138, Q. 2037, p, 387. 

* See Logic of Banking, p. 285. 
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the country joint-stock banks, to some extent at least; insist on 
having for correspondents in London, not their brethren of the 
Toison d^or — the London joint-stock banks — but the old private 
banking establishments.^ The position of the shareholders in all 
cases of incorporated joint-stock banks is not, it is to be remem- 
bered, that of a partner or principal in the transactions of the 
company ; he is not the banker, but it is the incorporated body 
with whom he is not identified^ that performs the business, is the 
banker, and is responsible for the conduct of affairs. On the one 
hand, therefore, a shareholder is not liable to be sued upon the 
dealing, covenants, and undertakings of the company; he is only 
liable after judgment has been obtained against the company — 
his liability being the subject of very peculiar statutory pro- 
visions.^ On the other hand, that the company's affairs are being 
arranged in bankruptcy, or under the winding-up acts, is no 
answer to a motion for leave to issue execution against him upon 
such a judgment, in the manner pointed out by the statute;^ nor 
is it an answer that he was induced by fraud to become a share- 
bolder, and that as soon as he discovered the fraud, &c., he had 
repudiated his connection with the company/ 

Let us next advert more fully to that which can hardly be 
denied to be the most striking financial phenomenon of the day. 
Joint-stock banking, no one needs to be told, has advanced and 
developed; and on the whole prospered, in a manner wholly un- 
precedented and unexpiected« It has been calculated, and, as 
excellent authorities believe, accurately calculated, that in 
October, 1857, there was. held in London by the joint-stock 
banks, at interest and on call, or at seven days^ notice^ between 

^ Logic of Banking, p. 400. 

* Per Lord Wensleydale in O'Flaherty v. M*DowalI, 6 H. Lds., 182. 
» Fell V. Burchett, 3 Jur. N.S., 388, Q. 13. 

* Morisse v. Koyal British Bank, 3 Jur. N.S., 137 ; and Bee Cleave v. 
Harmer, 3 Jur. N.S., 190. 

* Daniell v. Royal British Bank ; 1 H. & N., 681. See Fry t?. Russell, 
27 L. j., c. B., 153 ; Hemlinon v. Royal British Bank, 26 L. J., Q. B., 112, 
114 ; Fowls V. Harding, 26 L. J., C. B, 107. 
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70 and 80 millions sterling. ^ This might be held out as giving 
some idea of the sums which the joint-stock banks in the 
aggregate throughout the country hold in deposits, were it not 
that the amounts specified baflBe and bewilder from their yast^ 
ness ; but at least the figures suggest this safe inference, that 
the sums so held are enormous to an incomprehensible extent ; 
whence, then, have they been provided ? No one appears to have 
alleged, as matter of knowledge, before the committee of last 
year, when the subject was several times touched upon, that the 
joint-stock banks have merely got transferred to their keeping 
accounts that were formerly kept at private banks. Mr. Gilbart 
is positive that such is not the case, and that few or no accounts 
have been withdrawn out of the hands of private bankers, to be 
confided to those of the companies. Indeed, it seems that the 
deposits with private bankers have universally increased of late 
years.^ If we are not mistaken, the great weight of authority 
goes to shew these sums to have been contributed by classes of 
persons who never before employed bankers, or invested the 
small sums of surplus that might from time to time be lying in 
their hands. If we are not mistaken, the price of consols of late 
years has kept a range which is unfavourable to the supposition 
that any large portion of these sums has been removed from 
government securities as an investment, and deposited as an in- 
vestment, for the sake of the interest given, in these banks ; 
certainly the condition of the savings banks shews no symptom 
of the removal having been made from thence. In the year 
1857, the authorized returns shew capital deposited in savings 
banks, <£35,108,596 against «e34,946,012 in 1856. Then the 
fashion for investing in foreign securities has not passed away in 
favour of the British joint-stock banks. In September, 1857, 
the calculation was (as the Governor of the Bank of England told 
the committee of last year), that American securities were held 
here to the extent of eighty millions sterling.* The trutii 

1 Evid. of Mr. Kirkman Hodgson, M.P., Evid., p. 259, Q. 3654. 
» Evid., pp. 92, 93, 378, Q. 5665. 
« Evid., p. 2. 
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seems to be this : Vast numbers of persons, who, on the one 
hand, never before employed a banker, and, on the other, were 
not much in the habit of investing either in British or Foreign 
securities, but who kept in hand, in their homes for the most 
part, any small sums that they might have to spare above their 
daily wants, attracted by the high interest given by the joint- 
stock banks, upon sums deposited with them at very small 
notices^ and in many cases absolutely at call, have flocked to 
them to place their money there. Many persons, it may be fairly 
surmised, under the same temptation, by means of greater thrift 
and self-denial, have been led to save and accumulate, and to 
have sums to deposit, who never owned a surplus or a saving 
before. In Scotland, where banks are very numerous — indeed, 
there are nearly as many banks, if we include branches, in 
Scotland as in the whole of England and Wales — the system of 
giving interest on deposits has long been known, and works in 
the same way, or (perhaps we might say) performs still greater 
miracles. The whole population of Scotland is about three 
millions, we believe ; nevertheless, the amount of money which 
they deposit in their banks at call or short notice, but at interest, 
w^as, according to the calculation of well-informed persons, con- 
sidered to be fifty millions sterling in November, 1867.* The 
tendency of all this, the consequence of the position in which the 
joint-stock banks find themselves, by having these immense 
masses of money forced upon them — that is the language used — 
is said to be to incline their managers to run greater risks of 
losses in some cases, than is consistent with prudent banking ; 
because it is said, as the interest on all this money has to be pro- 
vided for immediately, and the dividend to be maintained 
besides, the temptation is to discount a lower class of bills than 
is prudent, and perhaps even, it is said, this course may be instru^ 
mental in giving currency to bills that probably ought not to be 
discounted.^ The notion of the generation which is dying out 

* Evid. of Governor of Bank of Englanrl. Evid., pp. 22, 65. 
» Evid. of Governor of Bank of England. Evid., pp. 58 ; Q. 924, 69 ; Q. 
926, 68 ; Q. 1101 ; and see and compare Mr. Salomon's Evid., ib.,p. 71, 72^ 
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was, that to give interest on deposits is not banking, and no part 
of a banker's proper business ; but there is no better ground for 
this than for the notion (which yet prevailed for many centuries), 
that it was no part of the business of a Christian to take interest 
at all. The theory of the joint-stock banks is certainly plausible. 
These banks give, their advocates say, an advantage to the 
person who has money which he does not propose to invest in 
securities which he might perhaps be called upon to realize at 
times when he could not do so without loss, by giving him the 
opportunity of obtaining interest upon it at the same time that 
he can recall it at pleasure. To the borrower, on the other hand, 
they hold out the opportunity of obtaining money on the lowest 
terms known in the market. In short, as the fact has been 
expressed, " the public, rightfully or wrongfully, have certainly 
taken to joint-stock banking;" and this fashion or fondness, 
together with the increase of late years in the amounts held by 
private bankers, leads to the estimate of one thousand millions 
sterling, as the grand total held upon deposit by the banks of 
this country. ^True it may be, that some of these companies have 
advertised in the newspapers with a view of attracting notice 
and getting hold of business. Some shareholders of a few of 
them may have been known to solicit tradesmen and others to join 
them, and open accounts, &c. The expenses moreover of manage- 
ment may be larger than in private banks ; stiU we apprehend it 
to be difficult to pronounce this system, at any rate as yet, 
with the limited experience which the country has of them, to 
be incapable of securing, upon the whol ', advantages to the 
community, and, at the same time, profits to the shareholders. 
AH the witnesses before the parliamentary conunittees of 1826, 
testified to the great benefits arising from the universal adoption 
of a similar system in Scotland. Why should the contrary 
eifeotSi or any inferior effects, be looked for here t The London 

78 ; Q. 1221. Mr. Coleman's Evid.,ib., pp. 133, 137. Mr. Foster's Evid., 
ib., pp. 145, 146, 157. Mr. K. Hodgson's Evid., ib., pp. 250, 257, 258, 259, 
263. Mr. Haliday's Evid., ib., p. 274. 
£rid., p. 164. 
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joint stock banks^ it is to be remembered, do not follow exactlj 
the Scotch system ia respect of allowing interest ; for the Scotch 
plan is to allow interest on the daily balance, calculating the 
interest, day by day, at the same rate which they allow on 
deposit receipts. But the London banks allow interest only at 
the rate of one or two per cent, on money retained above a 
month in the bank, with other regulations tending to render the 
rate of interest paid in London lower than that given in 
Scotland. Since the establishment of joint-stock banks the 
dividends received by creditors in cases of bankruptcy have been 
found in general (it appears) to be larger than those realized from 
the estates of the private bankers that fail. The ruin is more 
widely spread, it is true, when a joint-stock bank becomes 
insolvent, as not only depositors but shareholders suffer — in the 
aggregate, a much greater number than can in general be affected 
bj the failure of a private bank. But a similar objection may be 
applied to the great joint-stock carriers. When a railway 
accident occurs, it may be said the infliction of pain, damage^ 
and death — the strages — is far more fearful than was possible 
tmder the old stage-coach system of travelling ; yet railways are 
permanently established in the nature of an institution of the 
country, and so far as joint-stock banks draw into use money 
that formerly lay dead, they confer a benefit on the mercantile 
community, by rendering money cheaper and more abundant ; 
and it cannot be doubted but that, in November, 1857, the Bank 
of England was enabled to afford the extent of accommodation 
to trade which was afforded (previous to the 12th, when the 
Government letter appeared) by her, in a very large proportion, 
from the large deposits with her made by the joint-stock banks, 
and formed out of the small sums which were attracted to them 
in the manner that has been mentioned, and which, but for the 
joint-stock banks, would not have been available for discounts 
at all. The fact cannot be questioned ; the benefit to the com* 
mercial body and to the whole country is undeniable. In 
consequence of the great and rapid growth of the monied classes 
which has been in progress in the last quarter of a century, the 
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want for njore banking has been felt ; that want has been met by 
the application of the joint-stock principle to money dealing, 
together with the adoption of the Scotch scheme of paying 
interest on deposits, with modifications ; and hence the vast 
increase in the sums held on deposit, and the vast increase of 
bankers' reserves which were in the hands of the Bank of England 
at the time of the pressure in November, 1857, and which had 
been placed there by the joint-stock banks, in order to be 
in readiness in case any sudden demands should have been made 
on them by their customers for the re-payment of the sums they 
held, on call or at short notice. It is not to be forgotten, among 
other advantages, such as the promotion of habits of prudence, 
self-denial, thrift, and forethought, which an extension of the 
habit of keeping a banker gives rise to, how largely it serves to 
economise the circulation. The system of payments by cheques 
and bills, instead of by coin and notes, which springs out of the 
now generally diffused practice of banking, has had so much 
effect in this way that the circulation, as regards gold and notes, 
is found to be actually smaller than it was some time ago. 
Payments are more commonly made by transfers in account ; 
credit is substituted for money to an almost incomparably greater 
extent than formerly ; and the national gain (at any rate in ordi- 
nary times) is certain. Every one acknowledges the immense 
expansion of trade and manufactures, and no one disputes the 
ample proofs of the fact which the tables of exports and imports 
afford, and which are patent to the eye in the rapid advancement 
of our great towns. But when you say this, do you not at the 
same time imply that fresh uses are thereby created for money ; 
new fields of employment for capital opened, affording quicker 
returns than were possible to be had under less active and 
animated commercial conditions, when transactions were rarer 
and money changed hands seldomer, in a poorer period ? 

^' The same sum in a rich country will effect perhaps ten suc- 
cessive operations of exchange in the same space of time as one 
in a poor country. In a poor country, after a dealer has disposed 
t>f his wares, he is sometimes a long while before he can provide 
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himself with the returns he has in view, and during the interval 
the money proceeds remain idle in his hands. Moreover, in a. 
poor country, the investment of money is always difficult. Sav- 
ings are slow and gradual, and are seldom turned to proGtable 
account until after a lapse of years, so that a great deal of money 
is always lying by in a state of inaction." ^ 

Hence it may well be that modes of banking which were 
thought unsafe, or at least not en r^gle, among the older bankers, 
the experience of these days may show to be sound and bene- 
ficial ; and as, for instance, to lend money on railway debentures 
has at length come to be considered no infringement of the 
banking canon against investments on inconvertible securitieSi 
facts having shown the pedantry of such a notion, so the pay- 
ment of interest on deposits contains in itself nothing to alarm 
the most timid ; at any rate, in times when it is possible for the 
banker to employ a portion of those deposits in such a way as 
to derive a satisfactory profit, chiefly by discounts of bills having 
no long time to run, and to arrange the run off of the bills he 
discounts in such a way as to secure his being at all times In 
funds to meet the demands that may be expected to come upon 
him. The capital of the bank he does not employ in this way, 
but invests in Government securities, so as to be available at the 
shortest notice to satisfy unexpected demands, and to give that 
confidence to the public and to his customers which is the heart's 
blood of his business and the richest of his assets. As we have 
said, there is no substance in the commonplace objection against 
the joint- stock banker because he professes to pay interest on 
deposit accounts, and also to pay large dividends on the paid-up 
capital.^ If a customer brings in £100 on a deposit account, and 
the banker discounts out of it a good commercial three months* 
bill at five per cent., then the interest on the deposit only being 
payable in most cases when it has been retained a month, he 
can afford to pay his customer a satisfactory interest for however 
ehort a time the money may be retained over the month, and a 
very handsome interest if it be retained for a twelvemonth, it 

^ Say — Polit Econ., Bk. II., cap. 4. 
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being supposed that the money is used or turned, in the same 
process of discounting, four times in that period ; and in either 
case a large surplus will remain for the part payment of divi- 
dend on the capital, to be added to the three per cent which 
that capital has been making during the same time on its invest- 
ment in Consols, and which sums together make up the total 
dividend paid. 

The rate of discount at the London jointnstock banks is 
dways, it is to be observed^ lower than that of the Bank of 
England ; and there is this additional drawback and burden in 
discounting with the latter — If you have a discount account 
with the Bank, and a bill running, and one of the parties to the 
bill £Eiils, the Bank's practice is to return the bill to you, and to 
call upon you to pay it at once, without waiting until maturity. 
This no other bank takes upon itself to do,^ the practice being, 
in &ct, wholly in excess of any legal rights belonging to the 
holder of a bill of exchange. 

The subject of bill-broking is so closely connected with bank* 
ing business that it is impossible to avoid saying a word or 
two on it. An attempt has already been made to convey some 
notion of the enormous sums with which fhe great banking 
interest of this country is intrusted* Here is an account of the 
deposits held by the undermentioned London joint-stock banks 
at the latter end of 1857, with the dates of their respective 
commencement of business :* — 



Lon Ion and Westminster, - - - -£13,839,021 

London Joint-Stock, 10,737,580 

Union, - - 10,874,640 

Commercial, '- 936,724 

London and County, - - - - ^ - 3,533,425 

City, 1,388,933 

Bank of London, 1,114,846 

Unity, 117,380 



1831 
1837 
1840 
1841 
1838 
1856 
1857 
1857 



£42,592,549 




^Evid. of Mr. Neave— EviJ., p. 16, Q. 223; see also Evid., p. 81, 
Q. 1268, 1267. 
> Evid., p. 70. 
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There are also the sums deposited in the other joint-stock banks 
and private banks of London and the country, the bulk of all 
which is to be turned to profit in some way or other. To effect 
this the agency of bill-brokers is employed to a great extent, 
and the practice of so employing them has much grown of late 
years ; for, as larger sums became intrusted to the bankers, the 
more difficult it became for them to find discounts enough for 
themselves, and they resorted to bill-brokers, a class who were 
in their origin merely what their name imports — the agents for 
bringing together holders of bills, and persons who were willing 
to discount bills. About fifty years ago the business of bill- 
broking began to assume its present character, the principal 
feature in which is, that the bill-brokers discount themselves, 
and have become the great medium for the transmission of the 
spare capital of one part of the country to another part where it 
is more required. Thus the bankers of the rural districts, where 
capital is not much in request, send their money up to the 
London brokers to be used at interest, and with this money the 
brokers discount the bills sent up to them for that purpose 
by the bankers, and sometimes the merchants and others, of the 
manufacturing and mining districts, and the great centres of 
industry and commerce. The commercial classes of London are 
also supplied by these brokers with money on discounts, to which, 
otherwise, they would have no ready access. The feature of the 
system, to which, however, we have at present principally to 
direct attention, is, that the London and provincial bankers were 
much in the habit of depositing largely the money intrusted 
to them by their customers, with the bill-brokers at interest, but 
also on call ; and the bill-brokers were enabled, without keeping 
any reserve of their own, and in some cases without, in fact, 
possessing any capital of their own, to meet all these immense 
liabilities, by the operation of a system which had been in exis- 
tence since the year 1830; and by which the Bank of England 
had been in the habit of allowing them accommodation to any 
extent, by way of loan or advance upon the security of good 
bills lodged by them in the Bank The extent of these trans* 
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actions may be in some degree estimated by considering that, 
during the monetary pressure of the year 1857, the loans and 
advances of the Bank of England rose from 10 millions sterling, 
on October 24, to upwards of 20 millions sterling, on November 
2 1 ; and that half of that latter amount consisted of accommodation 
to bill-brokers.^ During this year, one or two bill-broking houses 
stopped payment; the liabilities of one of which is stated to 
have been no less than £5,442,285.* The reader must, how- 
ever, carefully bear in mind this — ^it has not as yet been made 
to appear that these failures arose from any other cause than the 
misconduct of the individuals concerned in the management of 
the business. There is nothing brought to light pointing to the 
conclusion that such consequences necessarily flow from the 
system itself. At any rate, the system is now materially altered, 
as the Bank of England, in the course of last year, closed their 
discount accounts with bill-brokers, who can, therefore, no longer 
look to the Bank for assistance, but must depend in future on 
resources of their own ; their dealings with the Bank being noAV 
confined to the usual quarterly advances. It wiU be understood 
that, when we spoke of the bankers depositing money with the 
bill-brokers on call, it was not intended to convey that the 
money was intrusted to them without security. The banker so 
depositing always receives bills having some time to run, or other 
security, to an amount sufficient to cover the sum he deposits, 
and which, of course, were returned to the bill-broker by the 
banker when he calls back his money. The business of a bill- 
broker IS one which has for its object the convenience of bankers 
who employ their deposits at call, and the convenience of the 
public who receive discoimts bv these means ; sKid it is found 
that the wants of the public for discount are about equal to the 
money seeking employment from day to day. The two demands 
nearly balance one another ; and these two demands being in 
existence, the practical question is, whether the balance of them 

^ Mr. Neave'a Evid. Evid., p. 25 ; Q. 377, 379. 
' Logic of Banking, p. 574 ; and see Evid., p. 132. 
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fihall be effected by the bankers or hj the intervention of bill- 
brokers t and probably the new rule adopted by the Bank of 
England will have the effect, at least for some time to come, of 
throwing more business into the hands of the London joint-stock 
banks. 

We will next advert to the practice of the re-discounting of 
bills, against which so much has been said in condemnation. This 
practice ought to be clearly distinguished from one to which its 
name is often most idly and improperly given. If a person 
obtains a loan, offering as security a parcel of bills of exchange, 
to an amount sufficient to cover the loan which he has obtained 
by discounting them, and which bills are to be returned to him 
if he repays the sum advanced before their maturity, but if not, 
the proceeds are to be received by the lender and holder of the bills 
as they arrive at maturity, and the offer is accepted ; this is an 
advance upon the security of bills of exchange, but it is not a re- 
discount, because the borrower does not place his name on the 
bills, and does not make himself liable upon them. A re-discount 
takes place when a person who has already discounted a bill 
for A^ takes the bill to B, and gets him to discount it again. A, 
as owner of the bill, placing his name upon it, for security to B 
in the transaction. The London joint-stock banks, it is said, 
never re-discount in the proper sense.^ One of the charges 
made against the bill-brokers, before the committee of last year, 
was founded on their excessive re-discounts. They were in the 
habit, it was alleged, of recklessly re-discounting bills dis- 
counted by the provincial joint-stock banks, and transmitted 
by them for re-discount in London, and of re-discounting 
them solely on the faith of the name of the provincial bank 
which appeared upon them, and without any regard to the 
names of the other parties to the bills ; and the Borough Bank 
of Liverpool was said to have had, at the time of its suspension, 
no less than 2 J millions worth of their discounted bills held in 
London — paper which they had discounted, with the discredit 
attaching of having very bad names on it, and which had been^ 

1 Evid., p. 162, Q. 2245, p. 73, rs. 
TOU VIL NO. XIII. I 
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re-discounted. This practice seems to be regarded with much 
disfavour in the commercial community; but the grounds of 
objection are not at all clearly disclosed, and on principles of law 
it does not seem easy to discover any impropriety in it. The 
question has the appearance solely of one of prudence and know- 
ledge — the elements of decision in all questions of money 
dealings. It is said to tend to encourage a bad class of bills ; 
that, however, must necessarily be a consequence of the abuse of 
re-discounting — it is not the object of it — it is no necessary part 
of the business of re-discounting. Yet, before it is abolished, 
something inherently vicious ought to be stated and proved in 
this great machine, by the working of which the superabundant 
capital of the agricultural districts is transferred to the centres 
of manufacturing, mining, and commercial enterprise. That 
credit may be abused by the creation of fictitious bills is, no 
doubt, true, but that such bills occasionally get into circulation 
is no new discovery ; nor is it unlikely that neither brokers nor 
bankers should be able at all times to detect such impositions ; 
hence, they are sometimes deceived, and suffer loss accordingly. 
The estimate generally received of the amount of the bills of 
exchange, existing together at any given time in England^ 
appears to be from two hundred to three hundred millions' worth \ 
therefore, the transactions of this class being so enormous, it is 
not surprising if there are occasionally losses from imprudence, 
inadvertence, recklessness, or fraud. The subject of re-discounts 
by bankers seems very seldom to come before the courts. 
Pollard V, Ogden ^ is, we believe, one of the last cases under this 
head, and may be referred to for the rights and liabilities of bankers 
on occasions of this kind. We will close this branch of the subject 
by stating that, while the inquiry before the committee of last 
year clearly showed, that the joint-stock banks which have lately- 
stopped payment were brought into that state by misconduct and 
want of integrity in the persons managing them, and not at all by- 
reason of any defects in the principles on which the system is 
founded ; on the other hand, there appears still to linger in some. 

*2E1L&B.,459. 
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quarters an indisposition to admit the applicability of the joint- 
stock principle to the purposes of banking. Sir G, C. Lewis 
(the late Chancellor of the Exchequer), and one or two of the 
witnesses, seem to be inclined to think the principle to be much 
less adapted for banking than for others of the great under- 
takings in which it has achieved such signal success. On this 
point it is curious to compare the settled opinon of the £ither of 
!En^Ush political economy^ — ^* The only trades which," he says, 
'* it seems possible for a joint-stock company to carry on success- 
fully without an exclusive privilege, are those of which all the 
operations are capable of being reduced to what is called a rou- 
tine, or to such a uniformity of method as admits of little or no 
rariation. Of this kind is — Firsiy the hanking trade ; secondly, 
the trade of insurance from fire, and from sea risk, and capture 
in time of war ; thirdly, the trade of making and maintaining 
a navigable cut or canal; and, fourthly, the similar trade of 
bringing water for the supply of a great city/' 

With respect to limited liability in banking, there is not as yet 
any thing of a useful character to be stated, in the absence of 
experience. Since the passing of the late act (21 & 22 Vict., 
C. 91), extending the principle of limitation of liability to bank- 
ing, too short a time has elapsed to have discovered evidence of 
its workings. We may, however, observe that very discordant 
opinions were given by the practical men examined before the 
committee of last year, as to the merits and claims to public con- 
fidence^ of limited liability as applied to banking. 

The system of open credits, or *^ foreign banking," as it is 
termed, deserves some brief notice before we close this article, 
with the subjects treated in which it has some connection. This 
system has been much extended of late years in this country, and 
has led to great abuses, and much loss and disaster. On the 
continent such business as the following is not considered objec- 
tionable, and the persons following it are called hankers. Thus 
A, having his house of business in Paris, draws upon B, his 

1 Wealth of Nations, 3rd Vol., 146. Edit. 1789. 

2 See Evid., pp. 258, 262, 276, 279, 283, 284, 305. 
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agent in Hamburg (or wherever it may be), having no assets in 
B*s hands to meet the bill when due, but on the understandinc; 
between them that the credit so opened shall be covered by the 
transmission of bills upon Hamburg, by obtaining the amounts 
of which, when due, B will be put in fiinds in time to enable 
him lo provide for the bill drawn upon him. In such case, 
A is called, on the continent, a banker ; when he draws such 
a bill for any one who wants a bill upon Hamburg, his profit 
consists in the difference between the price he pays for the 
bills he buys in the market to remit to the agent, and the 
sum which he charges on his own draft. The agency house, 
it will be seen, accepts solely on the faith that remittances 
of bills will be sent in time, so as to save it from the neces- 
sity of making cash advances out of its own funds. A com* 
mission is paid to them on the acceptance. Several houses in 
England were found in 1857, to have engaged largely in this 
system of open credits with houses in the north of Europe, chiefly 
in Sweden and Denmark ; and those English houses fell in con- 
sequence of the remittances not being sent forward in due time.^ 
But these English houses were not banking establishments in our 
sense of the term, and there is no proof of any English bank having 
ever taken part in this description of business. It is material to 
observe that the system is not wholly new ; exchange operations 
are as old as commerce — that is, the practice of drawing a bill 
upon London, and the remittance of a bill from abroad, at a 
lower rate of exchange than that at which the bill on London seUs 
for, and which last meets the other when it becomes due. The 
difference between the two species of transactions is in the 
object of the latter, and the mode of remuneration of the operator. 
On the system, of which so many instances came to light in the 
failures of 1857, the acceptance is undertaken for the sake of the 
commission, and not with reference to any action upon the 
exchanges. The one transaction is looked upon by commercial 
men here as regular, long custom having established and sanc- 
tioned it — the other has, of late, grown up to be an abuse of 

1 See Evid., pp, 112,116, 119, 121, 130, 168. 
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great magnitude, until the instances of it have become so nume- 
rous as to constitute a public evil. There have been cases in 
which, it was discovered that a certain circle of housea co-operated 
in this business — one remitting its neighbour's bills upon their 
agent in London^ they, at the same time^ drawing bills upon 
their own agents, and giving them as remittances to the other 
house, thus acting in a vicious circle, and raising money in the 
discount market in London. This mode of action is said to have 
been the principal cause of most; though not all, of the commer- 
cial failures of 1857/ 

We must not omit some reference to the banking crisis and 
commercial panic which occurred in the United States of North 
America, and particularly among the banks of the State of New 
York, in 1857. There were in that State, in the beginning of the 
year, sixty-three banks established in business ; of these sixty-two 
had suspended payment by December. Discounts rose to an 
unprecedented height ; in some extreme cases realizing 20 per 
cent. Securities generally were much depreciated throughout the 
States. The prices of produce fell. Cotton fell from 16 cents 
to 9 J cents. What is described as a general scramble for money 
took place in the State of New York. The cause assigned is, 
that the banks above-mentioned had made such large advances, 
and discounted so freely, that they became alarmed at their own 
position ; and in their struggles to strengthen that position, by 
curtailinor their discounts and refusinor the usual facilities to the 
merchants, and by demanding the repayment of the advances 
which they had made upon ships and different securities, they 
caused first great difficulties among the merchants, and later 
some failures ; and this was followed by a general collapse of 
confidence or panic, and then by a run on the banks. Now, in 
New York, the system of banking is by law (with the exception 
of* the old corporations whose charters are unexpired) uniform 
in this respect. Every bank is allowed to issue any amount of 
notes, provided it first deposits with a Government department 
State stocks at least to the same amount. Avoiding details, this 

1 See Wealth of Nations, Vol. i. p. 465, 471. 
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is the outline of the plan in use: all the banks are obliged by 
law to have published weekly (which is done by a Government 
department) accounts showing the circulation of notes, the 
quantity of specie held by each bank, the amount of advances, 
the amount of securities held by each ; all the items being stated 
with great particularity. Moreover, during the previous three 
or four years the amount of the capital subscribed (as it is 
termed there) to the banks, had very greatly increased as well as 
the deposits. Also, what is curious, the panic ceased as soon as'' 
the banks suspended payments in cash, yet their notes continued 
in circulation after the suspension, and were freely taken, 
notwithstanding the suspension, at little or no discount, and so 
continued to be taken during the whole period of the suspension ; 
the public being aware, of course, that every note was covered 
by at least an equal value of Government security, deposited 
against it in the banking department of the State ; so that, 
although gold was no longer obtainable for the notes when 
presented for payment at the banks, the value in currency was 
maintained at par, or very nearly at par, by the general confi- 
dence that the means existed for their ultimate realization in the 
form of gold. It should be mentioned, however, that by an 
express provision of the law, a priority and preference is given 
to the note-holder over all the assets, before any other creditor, 
and that, as it seems, independently of the securities lodged 
with the Government. These banks were all what are there 
termed " Subscription Banks ;" being, in fact, joint-stock banks, 
with a paid-up capital, the shareholders' liability being, it seems 
(but we are not in a position to speak with confidence on this 
point), limited to the amount of their shares. What we have 
been enabled to state will suffice to show how far the history of 
this remarkable panic may be worthy of investigation, with 
reference to the much^mooted question in this country of how 
far it is desirable, in reference to our currency, that the banks of 
issue should be obliged to deposit with the government securities 
equivalent to their note issues. 

There is yet a number of points in and connected with this 
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topic which, for the present, we must leave untouched, inasmuch 
as it is impossible to embrace them within the bounds of a single 
article. Our desire has been rather to endeavour to put before 
the reader a few of the principal points in the practice and law 
of banking, than to attempt to frame a compendium of the entire 
subject. 



akt. VIII.— judicial anticipation. 

rpHERE are two courses pursued by judges, and even the most 
"*- eminent have diflfered in their choice between them. One is, 
never to interfere during the progress of the cause, unless where it 
becomes necessary to interpose, either from an appeal made by 
the counsel, or from some irregularity requiring to be checked* 
The other is occasionally to state difficulties that may require to 
be got over, or doubts to be removed ; in short, to bring the 
mind of the judge in contact, possibly in conflict, with that of the 
advocate, sometimes by starting objections requiring an answer, 
sometimes by a call for explanations, sometimes by ascertaining 
the precise drifk of the argument or meaning of the narrative. 
Of the former class of judges, Sir William Grant was the most 
remarkable instance; and, with all the deference which so high 
an authority — perhaps of all judicial authorities the highest — 
naturally commands, we venture to doubt the expediency of the 
course he pursued, and to prefer the other, provided it be guided 
and controlled by sound discretion. Manifestly, Sir W. Grant's 
mode was wholly inapplicable to trials at Common Law, even to 
arguments in Banc, toudiiog what had passed at Nisi Prius; 
and, in a court of the last resort, it would have occasioned great 
risk of miscarriage, where no error or oversight even could be 
corrected. But even in the ordinary case of arguments, whether 
in law or equity, it is manifest that the other is the better, and, 
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upon the wliole^ (be safer course^ although certainly it is, if not 
carefully guarded, apt to produce evil consequences, of which our 
present purpose is only to mention one — the chance of the judge 
committing himself, and throwing out opinions which he ought 
afterwards to conect Tiiis risk is always so far guarded against 
as can be done, by stating that the question is put» or the objection 
made, without any intention of indicating an opinion one way or 
another. Nevertheless, in some judges at least, there is unavoid- 
ably a leaning of opinion betrayed, and therefore they ought to 
be carefully on their guard against being influenced in their 
ultimate decision, by a feeling that they had, to a certain degree, 
committed themselvea But what we are about to consider is a 
much more hurtful practice than even the least guarded interlo- 
cutory discussion. We allude to the course sometimes pursued of 
declaring, at the close of the hearing, the impression which has 
been made, although time is taken for final judgment, on the 
ground of the case being of great importance, or of considerable 
difficulty, or it may be on both grounds. 

This is a practice, as it seems to us, always to be carefully 
avoided — we mean, of course, in all cases where there is no desire 
for further information from the bar, and where the hearing is 
entirely finished. The ground of our repugnance is obvious : what- 
ever pains the judge may take to state that he has not finally 
made up his mind, he has so far announced the inclination of his 
opinion ; and this is known to the parties, and to the bar, and 
very possibly is given in the regular report of the case, almost 
certainly in the newspaper account of it. Thus, can it be doubted 
that he will have a bias on his mind, powerful in proportion to 
his self-esteem ? With some judges this may have the effect of 
making the interval between the prelibation (to use the Roman 
expression) and the actual judgment, spent not so much in fully 
examining the merits of the arguments^ as in finding reasons ^or 
supporting the views thrown out at the close of it With other 
judges there may not be the same evil occasioned; but, with 
almost all, there is a motive allowed to operate wholly foreign to 
the only one that should prevail — an absolute desire of ascertain- 
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ing the trutb, and doing justice. Judges are men, and subject to 
human infirmity ; and there may always be a disposition to shew 
that they were not mistaken in their first view of the question, 
even in those who are the least prone to rely upon their own 
infallibility. There is a snare laid for them — a pitfall dug, into 
which they may slide when more or less heedlessly moving 
onward. 

A great judge, one of the greatest that ever presided in the courts 
of this country — ^Lord Mansfield^* would sometimes, at the close of 
an argument, break the case, as he said, for the benefit of the student. 
It may be presumed that he seldom if ever did this where there 
was any great interest kt stake, whether of the parties or of the 
law, or any material doubt of the ultimate decision. But Lord 
Mansfield might be safely trusted where most other judges would 
err, because of his extremely cautious nature, bordering on 
timidity, and the closeness with which he knew he was watched, 
both by professional and political jealousy ; in so much that a 
clamour was once raised against him for giving an opinion judi* 
cially after hearing the point argued, contrary to one which he 
had given in advising on a case of a client — ^most absurdly raised, 
no doubt, but indicating the kind of eyes that watched him. 
We refer, of course, to the celebrated case of Perrin v. Blaka 
Other judges of great eminence have sometimes fallen into this 
reprehensible practice with little or no evil result, as Lord Eldon ; 
but then they who best knew his judicial nature were quite aware 
that when he discussed the case, as it were, provisionally, and 
postponed his judgment, he had, on almost every point, made up 
his mind, and only hesitated about giving forth his decision. 
There was therefore very little, if any, eflfect produced by this 
premature statement, generally of doubts which he little felt, 
more frequently of criticisms upon the arguments he had heard, 
in so far as he had given his attention to them. But we speak 
of the general case, and we feel confident that we have not gone 
too far in expressing a very decided opinion against the practice. 

Nor let it be supposed that, if in consequence of some such 
premature statement one judge be misled, he can be corrected 
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by his brethren where there are several, or by the Court ()f 
Appeal if he sit alone. A doubt is thus cast upon the sound- 
ness of the decision by the needless diversity, or apparent 
diversity, of opinion, as not unfrequently happened from Lord 
Kenyon's disregard of the other judges, hardly justified by his 
great acateness and the extraordinary quickness of his appre- 
hension. As for proceedings in appeal or error, it is both 
certain that cases which require it do not always undergo the 
corrective process, and that one of the evils inseparable from 
appeal is the tendency which the knowledge of their decisions 
being sabject to it has to make some judges rely upon remediless 
mischief being thus prevented. Every judge is undeniably 
bound to decide as if he were certain that his decision must 
be final 



akt. IX.— the failuke and fate of the 

STATUTE LAW COMMISSION. 

ON the 10th of February, 1859, Mr. Secretary Walpole 
announced in the House of Commons the intentions of 
the government with respect to the Statute Law Commission ; 
and he then took the opportunity of observing, that he thought 
the commission had given the public " much information," but, 
on the whole, the government was considering whether the com- 
mission might not be stopped for a time. 

We presume, then, that the commission is now at an end. 
Indeed, had the then Home Secretary conveyed the opinion of 
the government in any but parliamentary language, he might 
possibly have said, " The government thinks the commission has 
done nothing ; the government does not believe it ever will do 
any thing ; it has cost a gi-eat deal of money, and, if not stopped, 
will cost much more ; the Chancellor of the Exchequer grumbles, 
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and the government is now of opinion, as all the rest of the world 
has been for years, that the commission had better be abolished 
at once." 

Although " much information " may have been given, yet that 
information has not led, nor is it likely to lead, to any practical 
result ; and it has been obtained, moreover, at a somewhat too 
costly price. Every one knows that the Statute Law Commis- 
sion is (or was, as the case may be) an inefficient body ; that it 
has not done a whit more than any of its predecessors ; and that 
it has benefited no one but Mr. Bellenden Ker (who, during its 
continuance, has received £1000 sterling per annum) and the 
draftsmen, who received certain fees for drawing imperfect and 
useless bills. 

The commission, it must be allowed, had enormous difficulties 
to contend with ; but it never set about overcoming them in the 
right way. The only plea in extenuation which can be urged in 
its favour is, that this last commission has done no worse than 
those which preceded it ; for not one of the previous attempts to 
consolidate and revise the statute law of the realm, numerous as 
those attempts have been, was ever crowned with even partial 
success. It is a fact, not a little curious, that three centuries ago, 
with much becoming gravity, a scheme was propounded with the 
view of attaining the desirable end which we have just seen our 
dying or dead commission has so miserably failed in. It is worth 
while to note the history of this early eflfort, and how it was fol- 
lowed by others. 

It was in the reign of Queen Eh'zabeth,* A.T). 1557, that Sir 
Nicholas Bacon, lord-keeper, drew up a plan for reducing, order- 
ing, and printing the statutes. The heads of his plan are as fol- 
lows: — "First, where many lawes be made for one thing, the 
same are to be reduced and established into one lawe, and the 
former to be abrogated. Item, where there is but one lawe for 

^ The particulars relative to the commlG&ions, &c., prior to that of 1833, 
are extracted partly from Mr. C. P. Cooper's " Account of the most im- 
portant Public Kecordfl of Great Britain," &c., and partly from the report 
of the Commifisioners of 1833. 
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one thing, that these lawes are to remaia in case as they be. 
Item, that all the actes be digested into titles, and printed 
according to the abrdgment of the statutes. Item, where part 
of one acte standeth in force and another part abrogated, there 
should be no more printed, but that that standeth in force. The 
doeing of these things maie be committed to the persons here- 
under written, if it shall so please her Majestie and her counsell, 
and daye wolde be given to the committees until the first daie of 
Michaelmas Terme next coming for the doing of this, and then 
they are to declare their doings, to be considered of by such per- 
sons as it shall please her Majestie to appoint." A list of twenty 
committees, each consisting of four persons, is then given, and to 
each committee it is proposed that a division of the statutes 
should be referred. The subject, so far as related to the penal 
laws, was again taken into consideration in the years 1585, 1593, 
1597, and 1601, but none of these efforts led to any result. 

The next step was taken by James I., who, upon his accession 
to the throne of England, recommended to parliament a reform 
of all the statute law, and particularly of the penal laws. In 
1610, the House of Commons, in their treaty with this king for 
the abolition of the Court of Wards, made it a part of their claim, 
*' that all penal statutes be surveyed ; such as are obsolete and 
useless repealed ; and such as are profitable concerning one 
matter may, for the better ease and certainty of the subject, be 
reduced into one statute, to be passed in parliament'* ^ In the 
same reign, Sir Francis Bacon, Lord Chief-Justice Hobart, 
Serjeant Finch, Noye, and others, by the king's command, made 
considerable progress in reforming and. recompiling the statute 
law; but it is supposed that the distractions of the government in 
what related to parliament, caused the failure of those measures. 

During the Commonwealth the matter was resumed. In 1650 
a committee was named " to revise all former statutes and ordi- 
nances now in force, and consider as well which are fit to be 
continued, altered, or repealed, as how the same may be reduced 
into a compendious way and exact method, for the more ease and 
• See Histoiy of England, Cabt. CycL, vol. iv., p. 214, 
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clearer understanding of the people." And the committee was 
empowered 'Ho advise with the judges^ and to send for and to 
employ and call to their assistance therein, any other persons whom 
they should think fit, for the better effecting thereof; and to pre- 
pare the same for the further consideration of the House, and to 
make report thereof." No such report, however, is extant In 
1651-52, Matthew Hale (afterwards Lord Chief- Justice), Cooper 
(afterwards Lord Shaftesbury), and Bash worth, with other persons 
out of the House, were appointed to report upon the inconveniences 
of the law ; and a revised system of the law was reported to the 
House in the same year. The work was afterwards transferred 
to other hands, but was not abandoned ; and, in 1653, a com- 
mittee was appointed to consider of a new model or body of law. 
No proceedings of this committee have been discovered. 

After the Restoration, namely, in 1 666, a committee, consisting 
of Finch (afterwards Lord Nottingham), Maynard, Atkins, 
Prynne, and others, was appointed " to confer with such of the 
lords, the judges, and other persons of the long robe who have 
already taken pains and made progress in perusing the statute 
laws ; and to consider of repealing such former statute laws as 
they shall find necessary to be repealed ; and of expedients for 
reducing all statute laws of one nature, under such a method and 
head as may conduce to the more ready understanding and better 
execution of such laws.'' This attempt was as ineffectual as all 
former ones. 

There now appears to have been a pause for some years, but 
in 1796 and 1803 reference seems to have been made to the sub* 
ject in the reports on the Promulgation of the Statutes, and on 
temporary lawsL 

In 1806 the Commissioners on Public Records resolved, "That 
Francis Hargrave, Esquire, should be requested to consider and 
report to the Board as to the best method of reducing the statute 
law into a smaller compass and more systematic form, and of 
revising or amending the same, in the whole or in part ; repeal- 
ing what is obsolete, and consolidating what consists of needless 
repetition ; specifying the general heads of the statute law most 
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necessary to be dealt with in eitlier way; the best method of 
rendering the style of our future statutes more correct, concise, 
and uniform in their forms of expression, and, at the same time, 
more perspicuous in the arrangement of their enactments and 
provisions; with a statement of such practical rules as appear 
to be most efifectual for this purpose." Mr. Hargrave did not 
make any report on the subject ; but the Commissioners of 1833 
say that this very learned gentleman is supposed to have made 
considerable collections towards enabling him to perform the task 
so '^ judiciously'' intrusted to him. Judging from the result, it 
might be doubted whether the selection of Mr. Hargrave was so 
judicious as the Commissioners of 1833 seem to have thought. 

In 1816, the Lords and Commons resolved that it was highly 
expedient that efi^tual measures should be taken for the arrange- 
ment of the statute law under distinct heads ; but this again led 
to no result Then came the Commissions of 1833 and 1845 
for the consolidation of the criminal law, and generally for inquir- 
ing into the expediency of consolidating other branches of the 
statute law ; these two commissions absorbed l)etweon them about 
£50,000 of the public money, but did little else. 

In the beginning of the year 1853, Lord Chancellor Cranworth 
announced in the House of Lords that the consolidation of the 
statutes was forthwith to be proceeded with under his own imme- 
diate superintendence. Boyal and Parliamentary statute commis- 
sions and committees had failed ; the Lord Chancellor would now 
try what a working statute board, nominated by himself, could 
do. Accordingly, he obtained the services of Mr. Bellenden Ker 
as head of the board, at a comfortable salary of £1000, and of 
four other gentlemen as assistants, at salaries of £600 each. The 
board was but an experimental one ; its labours were confined to 
80 much as could be done in one year, and the several appoint- 
ments were expressly limited to that period. The scheme, 
however, never had the confidence of the profession nor of the 
public, and it turned out, as it was evident to all but the 
chancellor and the chief commissioner it must turn out, a signal 
foilure. 
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Lord Cranworth's experimental board was thereupon super- 
seded by the present, or, as we hope we must now call it, the 
late Statute Law Commission. This commission was issued on 
the 22nd August, 1851, for two purposes ; first, for consolidating 
the statute laws of the realm, or such parts of them as the 
commissioners might find capable of being usefully and con- 
veniently consolidated, combining with that process, if thought 
advisable, the incorporation of any parts of the common law; and 
secondly, for suggesting rules to ensure simplicity and uniformity 
in future statutes. 

The commissioners appointed were, the Lord Chancellor, Lords 
Lyndhurst, Brougham, and Wrottesley; the chiefs of the Queen's 
Bench, Common Pleas, and Exchequer; Baron Parke, Vice- 
Chancellor Page Wood, Mr. Walpole, Mr. Napier ; the law- 
officers of the crown for England, Scotland,.and Ireland ; and Mr. 
Bellenden Ker as paid commissioner. To these were added, by a 
second commission, dated the 15th of December in the same 
year, Mr. Coulson, the standing counsel to the Home Office ; and 
by a third commission, dated the 6th February 1856, Mr. Baines, 
Mr. J. D. Fitzgerald (then solicitor-general for Ireland), Mr. 
Maitland (then solicitor-general for Scotland), and Sir Fitzroy 
Kelly. Lord Stanley, Mr. Greaves, Mr. Stuart Wortley, Sir H, 
S. Keating, and Lord J6hn Bussell, also' joined the Board at 
various times. 

Here, then, was a goodly array of commissioners, from whose 
labours much might be expected ; but, unfortunately, it is one 
thing to namj8 commissioners, and another to persuade them to 
meet and work. The board met for the first time on the 13th 
November, 1854, and from that day up to the 9th December, 
1857, both inclusive, there were altogether but forty-eight meet- 
ings. The minutes of the proceedings of the commissioners 
during these forty-eight meetings are published, but we believe 
that the subsequent minutes are not; at any rate, the period 
between the first and forty-eighth meetings may fairly be taken 
as the working period of the board. From six to seven members, 
on an. average, attended each meeting ; and the following table, 
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which we have compiled from the published minutes, will show 
the number of times each member of the commission attended 
the board from the time of his joining it : — 

ITUMBSB OF MBTIlHaS AlTSirDSD 

From Nor. 13 to From Dec. 13, 1854, From Jan. 24, 1856, 
Not. t9, 1854, to Nov. 7, 18&6, to Dec 9, 1857, . 

both Inclusive. both incltulre. both Incluslre. 

CommiMioiien appointed 23d Aug. 1854. Oak of 3. Out of 1 1. Out of 31. 



The Lord Chancellor - 


2 


8 


36 


Lord LyndhuTbt - 
Lord Brougham - 


— — 


3 
4 


— 


Lord Wrottesley 

The Lord Chief-Justice 


3 
2 


8 
4 


17 
3 


Lord Chief-Justice Jervis 


3 


5 


6 


The Lord Chief Baron • - 


1 


— 


— 1 


BaroD Parke 


2 


4 


13 


Mr. Moiicrieff 


— 


1 


2 


Mr. Walpole 
Mr. Napier 
Vice-Chancellor Wood 


3 
3 


6 
8 


8 
24 


Sir A. E. Cockbum 


2 


3 


3 


Sir R. Bethell 


I 


3 


6 


Mr. Brewster 


_ 


1 


— 


Mr. Keogh 


— 


1 


1 


Mr. Craufurd 


— « 


— 


— 


Mr. Bellenden Ker 


3 


11 


34 


Additional CommUsioner appointed 
15th Dec. 1854. 








Mr, Coulson 


— 


8 


30 


Additional Gommissionen appointed 
6th Feb. 1856. 








Mr. Baines - - - 


— 


* . I M 


10 


Mr. J. D. Fitzgerald - 
Mr. Maitland 


— 


« .HH^ M 


8 


Sir Mtzroy Kelly 


— 


• . ■! •• 


27 



Lord Stanley and Mr. Greaves took their seats at the board 
for the first time on the 4th of June, 1856 ; the former attended 
ten, and the latter twenty-one, out of twenty-four of its meetings. 
Mr. Stuart Wortley, Sir H. S. Keating, and Lord J. Russell, who 
severally joined the board still later, had no opportunity of display- 
ing their diligence. 

From these particulars it is clear that the board comprised but 
few really working members, and Lord Cran worth, it must be 
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said, anticipated that this would be the case ; for, in a paper which 
his lordship caused to be distributed among the commissioners 
before their first meeting, it was suggested for consideratioa 
whether it would not be expedient to name a permanent com- 
mittee of members, whose attendance, it was probable, could be 
obtained, and who should carry out, in detail, the resolutions of 
the general board. 

The board, however, adopted a somewhat different course. The 
members divided into a number of sub-committees, each of which 
undertook to superintend the consolidation of a particular branch 
of statute law. For instance^ Chief Justice Jervis and Baron 
Parke (with whom Sir Fitzroy Kelly and Mn Qreaves were sub* 
sequently joined) agreed to take the criminal law ; Vice-Chan* 
cellor Wood, Mr. Walpole, and Mr. Ker, agreed to take real 
property; Lord Campbell and the Lord Chief Baron agreed to 
superintend a consolidated bill on the law of misters and work* 
men ; Sir A. E. Cockburn, in the first instance, and afterwards 
Sir R Bethell, took the subject of insurance, and so on. This 
arrangement, excellent as it may seem, did not work well. We 
cannot suppose that the members of the sub- committees were 
incompetent to perform the tasks which they agreed to under* 
take, but we suspect that they did not apply themselves very 
vigorously to them. Indeed, we find that just one year after the 
Lord Chief Justice and the Lord Chief Baron had undertaken the 
superintendence of a masters and servants' bill (which it appears 
bad been prepared), the secretary to the board was directed to 
inquire of their lordships whether they had been able to examine 
it, and if not, whether they would wish to do so, or would prefer 
that it should be taken up by some other members of the board. 
The answer of their lordships is not on the minutes, but nothing 
more is heard of the bill ; and, with the exception of the sub- 
committees on criminal law and real property law — ^which appear 
to have done something — the 8ub*committees, as a general rule, 

did nothing. 

Moreover, neither the board nor the sub-committees ever came 
io a definite conclusion as to the meaning of '^ consolidation," or 

VOL. VII. NO. XIII. b: 
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the manner in wliich consolidation bills should be drawn. At the 
outset it was determined that groups of statutes should be selected 
and consolidated into single bills, and certain rules to be observed 
hj draftsmen in the preparation of bills were drawn up, and, after 
considerable discussion, were settled by the board. The first of 
these rules is as follows : — " As the immediate object of the com- 
mission is only to consolidate, not to amend, the taw, the drafts- 
man should consider it his duty, in the absence of special instruc- 
tions, to present as correctly as possible the effect of the statutes 
in force, without introducing amendments beyond the correction 
of clerical errors and omissions, which appear from internal evi- 
dence to be unintentional ; such amendments of the law as it may 
appear to him advisable to suggest he should, where practicable, 
present in a separate form ; and, in cases where they are neces- 
sarily mixed up with other matter, he should be careful to note 
what is new/' And, in the second rule, the draftsman is told 
that ** ii is advisable to repeat exactly the material words of exist^^ 
ing statutes, wherever such a course is compatible with concise 
and effectual consolidation." These rules, however, were not to 
be considered as absolutely inflexible, where special reasons could 
be assigned for departing from them ; and we presume that some 
little licence was left to the draftsman as to the wording of the bill. 
After the board had proceeded under this system for some few 
months, down comes Sir A R Cockburn (then attorney-general), 
and objects altogether to the mode of proceeding adopted by the 
board. He contended that, before the process of consolidation 
was commenced, the whole body of the law ought to be reviewed 
and arranged analytically; the parts of it which consisted of 
statutes should next be placed under their proper heads; and the 
process of consolidation should then be applied to those parts of 
the statute law which fall together under that arrangement. 
The whole operation, said Sir A. E. Cockburn, would thus 
be performed with regularity and system, and should be laid 
before parliament, not in detached portions, but as a complete 
Work. He thought that, if it was shown that it was a mere con- 
solidation,- and that it \Fa8 carefully executed on fixed principle^ 
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the bulk of the work would not be au obstacle to passing tlie 
whole through parliament at once. 

Sir Richard Bethell, who then occupied the ''subordinate situa- 
tion " of solicitor-general, followed oo the same side, and was in 
favour of commencing with an analytical arrangement of the law; 
but he further contended, that the process to be applied to the 
statute law ought not to be a re-writing of the old statutes in 
a condensed form, but a digest of the existing statutory provisions^ 
without alteration of langus^, but with explanatory additions 
where they have been judidally interpreted. A digest of this kind, 
said this " subordinate '' officer of the crown, would admit of the 
incorporation of the common law wherever advisable, which could 
not be effected by merely producing aggregations of old statutes 
in new language. 

The Lord Chancellor admitted that some imperfections might 
result from attempting to consolidate in partial groups, which 
might be avoided by a preliminary classification of the wholo 
subject ; but thought that difficulties of detail would occur under 
any system, and the most scientific arrangement was not always 
found the most practically convenient. On the whole, his lord- 
ship thought it advisable to commence by attempting what was 
known to be practicable ; well-drawn consolidated acts were 
admitted to be useful, and were generally regarded with favour ; 
and if the board could produce some good specimens of consoli- 
dation, he thought it would gain the confidence of the public, 
and perhaps be empowered to attempt something on a larger 
and more scientific scale. After considerable discussion, it was 
agreed that an analytical arrangement of the statutes, as a guide 
to the board in the choice of subjects for consolidation, should be 
prepared, but that the consolidation of separate groups of statutes 
should be proceeded with. 

These discussions were renewed at intervals, and several " con- 
versations" on the subject appear, by the minutes, to have taken 
place, but for some time they led to no result ; and by the first 
report of the commission, made in July, 1854, it seems that the 
mtgority of the commissioners still adhered to the original plan. 
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Sir A. E. Cockburn, Sir R. Bethell, and Mr. Napier, however, 
did not append their names to this report 

But the views of the commissioners were modified by degrees. 
In April, 1856, we find a determination come to that the law on 
given subjects^ and not groups of statutes, ought to be consolidated; 
and that no alteration whatever, except corrections of clerical 
errors, ought to be made in the law or language of the statutes. 
Upon this principle it was resolved — that the criminal law, the 
law of aliens and denizens, the law of carriers, the law of pro- 
perty, &a, should be consolidated; and, at the end of the session 
of 1856, eight criminal law bills thus prepared were laid on the 
table of the House of Lords by the Lord Chancellor. During 
the vacation of 1856, several bills on the law of property were 
completed under the same system; and on these bills, in Decem- 
ber, 1856, Mr. Bellenden Ker made a report, from which we 
extract the following passages: — 

" I have not yet had an opportunity of comparing the drafts with the 
enactments consolidated ; but,' assuming that the instructions have 
been followed, no alteration has been made in the language of the 
statutes, nor has the effect of any judicial decisions on the language of 
the statutes been incorporated in the new bills. Although I con- 
sider that a consolidation on this principle is essential as a first step, 
in order to ascertain accurately what is the state of the existing statute 
law, I would suggest to the board, that perhaps it would be best not 
to attempt to bring forward any of these bills as complete measures, 
until this process has been applied to the whole general statute law ; 
for under the system now adopted, of consolidating the law on given 
subjects, rather than consolidating given groups of statutes, much 
more difficulty will aiise in the process, which in no case can be com- 
pleted with certainty, until the whole of the law to be consolidated 
has been exhausted. And I would also submit, that if the effect of 
judicial decisions on the statutes is not incorporated in these bills, 
they will be open to the olyection, that they do not contain a true 
representation of the law as it now exists ; and I also think that, 
unless the phraseology of the old acts is made plain and uniform, 
little real advantage will be gained. Indeed, all the benefit that could 
be derived from bills drawn on the present system — (namely, provid- 
ing the public with a synoptical arrangement of the contents of the 
statute book relating to each subject) — can be attained by simply 
publishing them in a cheap form, without attempting to pass them 
through parliament j and such a course would avoid all the difficulties 
which now suggest themselves, as to the new constructions which 
might be put on consolidation acts by reason of change in the context, 
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or In tbe period of their coming in force, and many other difficulties 
of detail which occur on examining these bills with any reference to 
their being passed through parliament." 

Then in June, 1857, a report ^ is made by the commission, 
from which we learn that the oommisstoners, on revising the 
Criminal Law bills with a view to their re-introduction into 
parliament, had been led, at the suggestion of the Lord Chan- 
cellor, to modify to a certain extent the views which they 
entertained when they first gave instructions for their prepara- 
tion. It now appeared to the commissioners that if the restric- 
tions imposed on draftsmen were relaxed to a moderate extent, 
the bills would be much more satisfactory ; and they proposed 
that the introduction of these bills, and of all other consolidation 
bills, should be made an opportunity for effecting some improve- 
ments in the law at the same time ; not such improvements as 
were the subject of any differences of opinion, or would raise any 
discussion, but merely such as would remedy accidental defects ; 
for instance, the removal of unnecessary variations between 
enactments relating to offences of the same nature, which existed 
in consequence of such enactments having been passed at different 
times or framed by different persons, the supplying of admitted 
deficiencies, and the correction of admitted inconveniences. 

Shortly after the date of the report the eight Criminal Law 
bills, revised in the manner indicated, were introduced into 
parliament Their sad fate all will recollect. Discussion in the 
House of Lords was " put down '* by the Lord Chancellor, and 
the bills, after being absurdly hurried through that House in 
eight days, were rejected by the Commons, 

The following is another remarkable instance of indecision on 
the part of the commissioners. In the report last alluded to 
they say: — 

"The eight Criminal Law bills originally prepared, related to 
England only, but as we conceived it to be very desirable, if possible, 
tha*t the law of England and Ireland should be included in the same 
bills, they were altered under the direction of the attorney- general 

1 The Commissioners made three reports ; the one above-mentioned 
bemg the third. The second report will be noticed presently. 
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for Ireland, so as to ijiclade the Statute Law of Ireland also. The 
view, however, which we thus obtained of the extent of the differeuce 
between the laws of the two countries, led us to the conclusion, that 
in a consolidation in which no material alterations of the law were to 
be introduced, it would not be practicable to frame a bill, so as to 
include the criminal law of the two countries in a satisfactory manner ; 
and though the modification of our plan above spoken of, has led to 
some change of our views in some instances, we still think that, 
generally, it would be best that the bills should not, in the first 
instance, be made to apply to Ireland, and that the law of Ireland 
should be subsequently consolidated in separate bills." 

Now, contiuued indecision and imbecile vacillation, rash experi- 
mentalising and timid retractation, are causes ample enough to 
explain why any commission should fail in performing any useful 
duty. The Statute Law Commission, however, has put one thing 
beyond controversy, which, nevertheless, we think was generally 
known before. It has established the utter folly of attempting 
great and important objects with inadequate and unsuitable 
meaD& The constitution of the commission rendered it impoS" 
sible that any practical result could be attained. But, on the 
other hand, it produced this advantage — the government was 
saved the necessity of finding out what was wanted, and was 
protected from the consequences of adopting any views or taking 
any step in any direction. Nor could they be questioned as to 
what was being done in this important matter; for had they 
not placed on the commission the names of a host of eminent 
persons ? 

It was indeed, as our black table above shows, only names of 
men which were used. If it had been desired to draw up a 
complimentary address, or to compile a body of amusing legal 
anecdote, such selection of persons might have been more appro- 
priate ; but if any thing is clear on the subject (and we now begin to 
doubt this almost) it is, that the persons intrusted with the business 
of putting the statute book in order should be working men and 
lawyers, ready to devote their time and talents to the pm'pose. 
The law oflficers of the Crown, leading Queen's counsel, busy 
lawyers (in parliament all night and in court all day), judges 
whose duties are quite sufficient for their energies, bustling poli- 
ticians, and aged ex-chancellors, are not the men to be appointed 
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for such work as is wanted. The cant phrase of the "right 
men m the right places'' was never so applicable as here. The 
numbers in the commission, and its particular composition, as 
well as the feeble character of certain of the more prominent 
members (influential from accident of position), are circumstances 
quite sufficient to explain its impotence. If anj did know what 
was wanted and what to do — most did not. 

" In the multitude of counsellors there is wisdom ;" but we 
never heard this quoted to prove that there should be twenty 
commanders-in-chief on the field of battle, or ten royal academi-i 
cians to produce one grand portrait, or that harmony is produced 
by yoking together men of antagonistic principles, or diverse 
opinions and habits of thought The commissioners could neither 
work all together nor in groups, nor indeed in any way. In one 
word, the individual members of the board were not the right 
men for the work, and the combined collection proves the utter 
miscomprehension of the business which those who designed the 
scheme possessed. 

When the common-law procedurQ of England had to be 
revised, very different steps were taken. It is true that some of 
the most sterling and popular men at the bar were appointed on 
tiie commission. But these were men who, if they said they 
would undertake a task, were sure to perform it ; and they were 
not men who had already done their professional work, and 
achieved their ultimate position. If, instead of Bramwell, Martio, 
and Willes, we had gone to the most respectable and aged of the 
judges, ex-chancellors, vice-chancellors, and old masters, and then 
added a few leaders of the houses of parliament, an overworked 
attorney-general or solicitor-general, and the ex-officers of the. 
crown, and half-a-dozen more for ornament, and besought them 
to suggest, frame, and carry out the great reform which, since 
1852, has been in operation in Westminster Hall, how would it 
have fared with our procedure now ? 

The Statute Law Commission, however, claims the " credit of 
having actually commenced, and even made an important progress 
in, a work which others have only recommended.'* For our part, 
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we cannot see that these commissioners have done more than the 
" others" they refer to ; these " others," indeedy did recommend 
that certain steps should be taken ; the late commissioners, on 
the other hand, have so chopped and changed about, that it 
would be confiding folly to trust to any of their recommendations 
relative to consolidation. Their proceedings, minutes, and weak 
reports, are a disgrace, not only to the country, but also to every 
individual member of the commission. 

Except for one purpose, it would hardly be necessary to add 
any remarks to the above statement of the facts, and the sad 
history of the ridiculous dead mouse which the ancient, fidgety, 
gossiping midwifery of the statute commissioners produced to the 
expectant law-reformers. But we know that there is a class of 
people on whom it is said that all past experience is thrown away. 
It becomes therefore our duty, as fresh attempts may be made, 
without reference to the past evil consequences of sham legislation, 
to consider whether any effectual measures could have been, or 
can be adopted to purify and simplify the statute book. And 
here let us say at once, that had Lord Cranworth's original 
suggestion been adopted, and one small permanent committee 
been formed, rather than a number of incongruous sub-committees 
—chips of the body sent out to play with bits of the business — 
something might have been done. Further, if the well-selected 
members of such a committee had frequently and thoroughly 
discussed the comparative advantages of the various methods of 
consolidation, and made up their own minds to some practicable 
course of proceeding, there might have been some likelihood of 
the majority of the commissioners confirming the conclusion 
come to by the committee, and of the crotchets of a minority of 
the board being disregarded. 

But we are by no means advocates of the system of piecemeal 
consolidation suggested by Lord Cran worth. Such a system would 
be fraught with danger, inasmuch as statutes, or sections of statutes, 
bearing on the subject proposed to be treated, might easily be 
overlooked. We concur in this respect entirely with Sir 
Uichard Bethell, and an analytical arrangement of the whole of 
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the statute law is, to our mind, absolutely essential before any 
attempt at legislation could with safety be mada In this arrange- 
ment, moreover, we would leave the wording of the statute law 
untouched ; for, before revisions and amendments are proposed, 
the present state of the statute law ought to be thoroughly aacer* 
tained. There would not be any pressing necessity to pass the 
consolidation bills through parliament; indeed, such a course 
seems open to the objection put by Mr. Ker. But let us have an 
*' edition" of the statutes compiled on this plan, and published 
under the authority of a competent commission. This work done, 
the process of revision and amendment could then be commenced 
with safety, and with some prospect of success. 

But to ensure such success, and confidence in the commission, 
its proceedings must not be secret We can conceive nothing 
more puerile than the desire which the late commissioners, and 
especially Sir Fitzroy Kelly, so strongly evinced of not disclosing 
any of the proceedings of the board. Sir Fitzroy Kelly, at one 
of the meetings, stated that he had caused a bill to be prepared 
for the repeal of the obsolete acts relating to religion and the 
church ; and that he was ready to communicate the bill to the 
board, if he could be assured that it would be treated as a private 
document, and that any motion for its p/oduction in the House of 
Commons would be opposed I Why should not the profession 
generally have an opportunity of judging of the efficacy of mea- 
sures of this kind before they are introduced to parliament? 
Qood measures would be approved of by the profession, and 
would on that account be all the more readily accepted by the 
legislature ; but should they be generally condemned as inefficient, 
dangerous, or badly executed, parliament would probably be 
saved the trouble of considering them. 

Commissions on the other side of the Atlantic, appointed for 
similar purposes, are not secret commissions, and we can see no 
reason why ours should be. The State of New York has for 
several years been engaged in codifying its laws. Codes of civil 
and criminal procedure were presented to the legislature of that 
State in 1850. Mr. Ker says that our system of judicial inter^* 
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pretation of statutes, and interpretation of the law, is so different 
from the way in which the law is interpreted by the judges in 
New York, that he is convinced the code of New York would not 
satisfy our courts here ; and he adds that there is not a line in the 
code of New York that would not employ the Court of Queen's 
Bench or the Court of Common Pleas for weeks. — [Minutes of 
Evidence before Committee of the House of Commons, Q. 343.] 
We are not now about to enter into any examination of this 43ode, 
which, deficient as it is in the eyes of Mr. Ker, yet appears to be 
sufficient for the requirements of the people for whom it was 
compiled ; but we may, perhaps, learn from them how a commis* 
sion ought to be formed, and what it ought to do. 

The legislature of the State of New York passed an act in 
1857, whereby three commissioners, and no more, were appointed 
to codify the laws of the State not comprised in the codes of 
civil and criminal procedure ; their duties are defined by the^act ; 
they are appointed for five years, with directions to report progress^ 
from time to time, to the legislature of the State. But what we 
would particularly draw attention to are the following provisions 
in the act : — ^The codes when prepared are to be printed, and dis- 
tributed among the judges and other competent persons for 
examination, after which the commissioners are to re-examine 
their work, to consider all suggestions that may have been made, 
and to revise the codes accordingly. The codes^ as finally agreed 
upon by the commissioners, are then to be reprinted, and, six 
months before being presented to the legislature, are to be re* 
distributed for further examination.^ 

Now, why cannot some such system as this be adopted in our 
own country? Why cannot we appcunt three commissioners 
instead of twenty ; and, above all, why cannot our commission be 
as open in its proceedings, as is the American commission 7 Our 
system has failed ; why not try that of the Americans^ which has 
succeeded ? The great lawyers who prepared the real pro^rty 
acts of 1833, were not afraid of submitting their work to the pro- 

^ A notice of the first report of these commissioners will be found m this 
number amongst the notices of new books.— (Ed.) 



Statute Law Commisaion. 139 

fession before they submitted it to parliament, and the oonse* 
quence is that those acts are excellent specimens of legislation. 
In those days, however, it was not thonght necessary to intro- 
duce law reforms for party purposes At the present day, on the 
other hand, it would seem as if all measures of this nature are 
purposely kept secret, in order to afford some member of the 
government an opportunity of making a brilliant speech, and of 
eliciting '4oud cheers" from the enraptured Commons, and worth- 
less praise from the credulous publia 

Sir Fitzroy Kelly, some few weeks before the dissolution of 
parliament was thought of, told the House of Commons that he 
^ was anxiously and impatiently waiting an opportunity to bring 
before the House a scheme for the consolidation of the entire 
statute law of the United Kingdom." Sir Fitzroy, on the 14th 
of April last, found the opportunity he had so long panted for ; 
but ''at that period of the session felt compelled to abstain from 
submitting to the House, and to the country, any lengthened 
statement of the views of the government on this important 
question/' He, however, laid on the table of the House samples 
of the bills which he hoped would be introduced in the next 
session of parliament for the consolidation of the Criminal Law 
of England and Ireland. This is a step in the right direction. 
Members of the legislature and the legal profession will now be 
enabled to consider these bills, before any attempt is made to pass 
them through parliament But mark how the views of the pre- 
sent government differ from those of the late conimission I These 
new bills not only consolidate, but materially amend, the criminal 
law of England and Ireland, and OMsimHate the Irish statutes to 
those of England, a course which the commissioners (and among 
them Sir Fitzroy Kelly) ultimately determined was not advisable. 

Sir Fitzroy was understood to say, that what he thits introduced 
was the first of a series of about one hundred bills now in prepa- 
ration, which, if they received the sanction of parliament^ would 
consolidate the entire statute law of the united kingdom. We 
confess we are not over-sanguine as to the result Governmental 
departments have not, apparently, any very precise idea of the 
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meaning of the word ** entire/' We trust, however, that Sir 
Fitzroy Kelly's " entire reconstruction " of the Statute book, may 
not, like Sir John Fakington's *' entire reconstruction of the 
navy," prove ■ an " entire " mare's nest. 

With regard to the second purpose for which our defunct 
Statute Commission was issued — ^namely, the suggestion of rules 
for ensuring simplicity and uniformity in future statutes — the 
commissioners are more decided. They devote their second 
report (dated 5th March, 1856) to this subject, and propose two 
plans — (1.) the appointment of an officer or board to revise 
current legislation ; and (2.) the classification of the current 
public general statutes. These plans are entirely independent 
the one from the other. The first is the more necessary of the 
two ; the second would become necessary if a consolidation of 
our statute law were effected, for otherwise the confusion in the 
statute book would, after a lapse of ten or twenty years, be as 
great as it is now. But there is no reason why the first plan 
should not be adopted at onca 

The necessity for some general and competent supervision over 
the details of current legislation has been abundantly proved. 
In a letter addressed to Sir James Graham by Lord Brougham, 
in 1849, the learned lord writes : — 

** Our laws are prepared by individuals, or by boards in connection 
with the government, but there is no communication between those 
parties from whom the diffei'ent bills proceed. Hence there is no 
guarantee whatever against the most manifest inconsistencies in their 
various provisions. *♦♦♦** Whoever has attended to 
the manner in which bills are first fiiamed, and then altered during their 
passage through parliament, must be aware what gross blunders are 
committed ; and that such blunders are inevitable so long as the work 
is prepared by various unconnected parties, without any superin- 
tendence. Thus, it has often been said that the scissors of the 
draftsman make many a clause, and so does the pen of the 
amender. Hence, nothing is more common (as lawyers who answer 
cases well know) than to find one section of a statute referring to 
something * as aforesaid,' when nothing of the kind was said before ; 
but the section had been cut out of a former act in which there had 
been an antecedent which was not taken. Thus far the scissors, but 
so too of the pen. I was astonished to find my Patent Bill of 1835, 
in one or two places made wholly insensible when it was returned 
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from tlie Commons. And how 1 By tbe members there introducing 
new matter wholly at variance with the old, which they left 
unchanged. But though much embarrassment was sure to arise in 
courts of law and equity from this blunder, I was forced to submit on 
pain of losing the bill. In 1834 I was compelled to alter a clause 
sent up from the Commons, which would have suspended all the 
criminal justice of the country from the next October sessions. The 
Commons were angry at their blunder being detected, and threw out 
the bill, depriving the country of a very valuable measure j for such 
it was, all except that erroneous portion." 

The coinmissioners consider that tbe chief caxLse of confusion 
in current legislation is the way in which hasty and inconsistent 
amendments, ilUassorting with the rest of the measure, are made 
while the bill is going througbr committee ; the promoter of the 
bill often assenting to changes of which he does not approve, for 
the sake of averting opposition. The commissioners think that 
an ofiBicer or board ready at tbe right time to give information 
and point out errors, would be effective in remedying the evils of 
the present system of legislation, and they recommend the 
appointment of such an officer or board, with a staff of assistants, 
whose duty it should be to advise on the legal effect of every 
bill which either House should think fit to refer to them, and in 
particular, on the existipg state of the law affected by the pro* 
posed bill, its language and structure, and its operation on the 
existing law ; also to point out what statutes it repeals or modi- 
fies, and whether any statutes, or clauses of statutes on the same 
subject, are left unrepealed or conflicting. 

In February, 18S7, this report was referred, by the Lords and 
Commons, to select committees; but shortly afterwards parlia- 
ment was dissolved, and the committee was not renewed in the 
new parliament. Before the dissolution, the Commons' committee 
reported, but offered no opinion on, the evidence taken before 
thenu 

We are not inclined to agree entirely with the commissioners^ 
that the greatest risk of defect in legislation arises from the 
manner in which amendments are admitted in committee of the 
House. We agree rather with Mr. Coulson, the eminent counsel 
to the Home Office, who said^ '^ It is a considerable risk, and it 
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certainly is convenient tor framers o/biUa, at any rate, to adhere 
to the doctrine that it is the greatest.'' — [Minutes of Evidence 
before Com. of House of Com., Q. 50.] Doubtless errors do 
often occur from the insertion of ill-considered amendments ; but 
the chief cause of error in our disgraceful legislation is careless 
and indifferent drafting, and we undertake for every blunder made 
by an amender, to point out at least ten made by a draftsman. 
The following are a few amusing specimens of carelessness on the 
part of each : — 

The Act of 1845, to amend the law of real property, enacts 
that a lease, required by law to be in writing, and a surrender in 
writing, shall be void at law unless made by deed. A proviso, 
inserted by some member who thought this enactment ought not 
to apply to Ireland, ran thus : — " Provided always that the said 
enactment, so far as the same relates to a release or a surrender, 
shall not extend to Ireland '' (8 & 9 Vict., a 106, s. 3). 

In 1850 an act relating to piratical ships was passed. It was 
intended to come into operation on the 1st of June, 1850 ; but it 
unfortunately happened that the act received the royal assent on 
the 25th of June, 1850, and the draftsman had provided that it 
should come into operation on the 1st of June next. A second 
act, to remedy the error, was passed immediately after the first 
(13 & 14 Vict., cc. 26 & 27). 

In 1853, a government act relating to assessed taxes was passed, 
by which the duties then payable were repealed, and the duties 
. set forth in several schedules were intended to be granted in lieu 
of the repealed duties. It so happened, however, that the drafts- 
man, in granting to her Majesty the duties mentioned in the 
schedules, omitted noticing one of these schedules which comprised 
the duties payable in respect of certain horses and mules^ and 
consequently none were payable for those animals. This act was 
^.mended in the next session (16 & 17 Vict, a 90 ; and 17 Vict, 
c. 1). 

. The County-Court act of 1856 provided that certain judges, 

mentioned in a schedule, should receive the salaries set oppasite 

-to their names in that schedule ; but opposite tiie names- of Mr. 
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Falconer, judge of the county courts of Brecknockshire, and Mr. 
Yates, judge of the county courts of Cheshire, there were blanks 
(19 & 20 Vict., a 108, a 81). 

An error of a somewhat more serious nature occurred in the 
act 9 Geo. IV., c. 55, which consolidated the laws in Ireland 
relating to larceny. The 46th section of that act recites^ that 
a failure of justice arises from the. subtle distinction between 
larceny and fraud, and enacts that the obtaining of property by 
any false pretence, and with intent to defraud, shall be treated as 
a misdemeanour. Then follows the following proviso: — ^"Pro- 
vided always, that if, upon the trial of any person indicted for 
such misdemeanour, it shall be proved that he obtained the pro- 
perty in question in any such manner as to amount in law to 
larceny, he shaU by reason thereof be entitled to be acquitted of 
such misdemeanour" Six years after the passing of this act, it 
was amended by the 5 & 6 Will. IV., c. 34, which enacted that 
the act in question should be construed as if the word " not" had 
been originally inserted between the words " shall " and " by." Is 
it possible to imagine any thing more careless than the mistake, 
or more clumsy than the amendment } 

It was reserved for Lord Palmerston, in his gay and cheerful 
manner, to call the attention of the House, a year or two ago, to a 
bill in which, by a grammatical error, the case of Good Friday 
falling on a Sunday was carefully and religiously provided for I 

But it is in the composition of " titles " and " short titles " to 
acts that the draftsman usually displays his ingenuity, the 
flexibility of the English language, and his philological learning. 
How marvellously happy are some of the curious combinations 
we find spread over the statute book I For instance, "The 
Companies Clauses Consolidation Act, 1845,'" is a combination of 
words which is surpassed only by that in the title, " Lands Glauses 
Consolidation Scotland Act, 1846.'' Then again, "An Act to 
amend the Smoke Nuisance Abatement Metropolis Act, 1858,'^ 
is an elegant, though not purporting to be a " short " title. " The 
Dublin and other Heads Turnpikes Abolition Act, 1855," is 
yery good; but there are two specimens quoted by the com- 
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missioners as being " very unlike pure English," which far excel 
any we have yet mentioned; these are, ^'The Metropolitan 
Improvements Repayment out of Consolidated Fund Act 1853/' 
and *' The Great Southern and Western Railway Ireland Exten- 
sion Portarlington to Tullamore Act 1847." 

These specimens are taken quite at random ; hosts of titles of a 
similar nature may easily be found. In the last session a bill was 
introduced *' To amend the drafts on the Bankers' Law Amend- 
ment Act, by repealing the fourth clause of the said act;" and an 
act was passed, the short title to which is, as observed by Mr. 
Toulmin Smith in his useful " Parliamentary Remembrancer/' a 
curious misnomen The act in question repeals the acts ordering 
certain days to be kept, one with fasting and humiliation, and tbe 
others with thanksgiving ; but these acts did not require, or even 
authorize, any peculiar forms of prayer, and yet the repealing act 
has for its short title, " The Occasional Forms of Prayer Act ! " 

Three years have now elapsed since the commissioners advised 
the appointment of a revising officer or board; but their advice has 
received no attention beyond that which we have already 
mentioned. There appear to be difficulties in the way; some 
think parliament would be delegating its powers by allowing any 
officer or board to meddle with the wording of a bill. Others, 
again, think that a large staff of assistants would be required, who 
would have enough to do during the sitting of parliament, but 
who would be idle during the rest of the year ; and the chancellor 
of the exchequer, no doubt, thinks of the expense. On the other 
hand, it is urged that private bills are now submitted to standing 
committees; that the chairmen have their counsel who advise 
them ; and therefore there can be no reason why public bills 
should not be submitted to similar standing committees, or why 
the chairmen of these committees should not be advised by the 
proposed officer. 

There cannot be any objection to this mode of proceeding, and, 
the fear of expense ought not to deter parliament from taking this 
matter seriously into consideration. To a country like ours, a few 
thousands a year expended with the view of attaining something 
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like sensible legislation, are unworthy of consideration; and we 
trust that in the grand scheme for consolidation, which we are led 
to expect will be completely unfolded in the next session of par- 
liament, current legislation will not be forgotten. 

One word more : Mr. Bellenden Ker, in his evidence before 
the committee of the House, expressed his horror at the very 
notion of a revising hoard. We have as much horror of boards as 
Mr. Ker; but how is it that the commissioners, in so very simple a 
question as this, could not decide whether the revision of bills 
ought to be intrusted to a single oflBcer or to aboard? Why 
did these twenty learned men leave this knotty point still to be 
decided by Her Most Gracious Majesty, whom they were called 
upon to advise ? To the indecision of the commissioners on this, 
as on all other points, may principally be attributed the neglect 
with which their second report (the best of the three) has been 
treated, the indiflference and incredulity with which proposed 
future efforts are now met, and the discredit to which this 
important branch of law reform has unhappily attained. 



Art. X. — On Poisons, in relation ta Medical Jurisprudence and 
Medicine. By Alfbed Swaine Tatloe, M.D., &c. Second 
Edition. London: Churchill. 1859. 

SOME of our readers might suppose that the word Poison was 
so clear in its meaning that no difficulty would arise from 
its use in common or scientific language. And yet so far is this 
from being the case, that we have never seen an adequate 
definition of the word. M. Bernard (in his *'Lefons sur les 
Effets des Substances Toxiques^^) says, a correct definition is 
impossible; but adds, that here^ as in other instances where 
definition is most difficulty it is least requisite. The like reflec- 
tion may have consoled Dr. Johnson when he asked the pert 
midshipman what " poploUy " was, and obtained for reply, that 
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it was *' what the poplolly man put into the poplolly locker." 
The medical practitioner at least will be aware that the same 
incapacity for definition belongs to the word '^ medicine." " No 
one," says Dr. Taylor, **can draw a definite boundary between 
a poison and a medicine" — a fact to which they who have been 
much physicked can give ready credence. The greater number 
of poisons are useful medicines when properly employed, and 
*^ nearly every substance in the catalogue of medicine may be 
converted into an instrument of death, if improperly adminis- 
tered." The old proverb, indeed, that " what is one man's meat 
is another's poison," also confirms this view. 

The popular notion of a poison is obviously too imperfect for 
scientific consideration ; for that is commonly supposed to be a 
poison which, when administered in small quantity, tends to 
destroy life or health. However, a small dose of certain 
substances — for instance, tartarized antimony — is a medicine, while 
it is a poison when a large dose is administered. Let us take 
another instance — that of common salt. In the small doses in 
which we all indulge, this substance is a food, and one which it 
would be cruel persecution to deprive us of; but if, like a self- 
doctoring young lady whose case is recorded, we were to 
swallow half-a-pound thereof, in a few hours later the coroner 
would sit on our bodies, and our heirs, executors, administra- 
tors, or creditorfi", as the case may be, would enter upon our 
estates. 

The nature of various substances, in a toxicological point of 
view, and the loose use of the term poison generally, is of no 
small practical importance. It is by no means uncommon for 
the counsel for the defence, in a charge of poisoning, in the 
cross-examination of a medical witness, to press upon him the 
question whether the material alleged to have been fatally used 
was strictly poison. Thus, in a case mentioned by Dr. Taylor, 
a woman named Whisker administered to a female, for a specific 
purpose, some white hellebore. Now this vegetable one medical 
witness hesitated to rank as a poison, because, though it was 
noxious to the human system, he knew of no case where it had 
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produced death ! So an objection was taken to the indictment that 
hellebore was not poison. The judge thereupon is reported to have 
laid down the law to the jury, that what was in ordinary languao^e 
understood to be a poison, was to be legally held to be such. 
The jury very properly found that white hellebore was a poison, 
and the prisoner was convicted. Thus, although it is a question 
for the jury to consider as to whether a particular drug or other 
substance is a poison, yet their verdict must be derived from 
the medical evidence. The mere question of a poison or medicine, 
may be illustrated by the case of a wretched woman called 
Sodanbosh, who, in 1856, was indicted for administering oil of 
turpentine to her infant. The defence was, that she thought it 
would cure its cough I — probably just as the guillotine is said 
to be a perfect remedy for squinting. Here the jury acquitted 
the prisoner. Again, in another case, emanating from that great 
poisoning county Essex, a woman escaped conviction because 
white precipitate was not proved on the trial to be a " poison or 
destructive thing," although it undoubtedly is both. 

Although, as we have seen, it will be occasionally difficidt for 
a medical man to say, abstractedly, that a certain drug or sub* 
stance is poison, yet he will surely find it impossible to affirm 
that such has or has not ^^ poisoned" a particular individual, or 
been destructive of his life. Thus, certain metals are not 
"poison" — iron or silver, for example; yet their introduction 
into the human body may be very *^ destructive to life." One 
recent instance is on record (Med. Soc, Lond., 1856), where a 
greedy boy, having been told to ** take a spoon," did so — by 
swallowing a silver one seven inches long. Although, on all 
chirurgical grounds, this enfant terrible ought to have died, yet 
his life was preserved, and he was enabled, after a lapse of two 
years, honestly to restore to his anxious parents' plate-basket 
the article he had thus curiously appropriated and secreted. 
This instance ought not to be taken as a precedent for swallow- 
ing metal substances indiscriminately ; for pieces of metal of much 
less size and importance are often destructive of life, e. gr., copper 
coin, needles, and pins. The latter are used especially /or the 
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purpose of murdering young children ; and although these articles 
occasionally fail to effect this object, when the intent to destroy 
is proved, no doubt can exist but that their administration is 
felonious. If frequent recovery or instances of non-susceptibility 
could alter the character of the act of administration of any 
substance, no doubt the case recorded in the Medical Gazette 
(vol. 26); would have this effect in regard to pins and needles ; 
for here no less than 254 were removed from a woman's body, 
most of which had been there some thirteen years. She was 
fortunate, however, in the sticking of her pins, and in the mode 
in which the needles threaded their ways ; for these useful little 
implements will sometimes penetrate the liver, carotid artery, or 
other equally important portion of the human frame. One old 
woman, for example (also an inhabitant of Essex), administered 
some pins to her grandchild eleven weeks old, one of which took 
up its abode altogether in its liver. This would have been fatal 
to the child, but its grandmother had also taken the precaution 
of causing it also to swallow some sponge and a piece of wood, to 
meet the contingency of the pins failing. This excellent woman 
was tried and acquitted by a Chelmsford jury ! 

And here we may remark on the vigilance which Is requisite 
for a practitioner, when consulted on mysterious cases which 
often arise. The most improbable causes may be detected at 
times by his acuteness, though sometimes he may be utterly 
baffled. The death of an imbecile girl (reported in the Dublin 
Medical Press) is an instance of a patient puzzling the profession. 
She became emaciated, vomited, and could take no sustenance, 
and a tumour was formed in the pit of her stomach. After her 
death, but not till then, it was discovered that she had acquired 
a habit of swallowing her own hair, which had collected in her 
stomach and killed her. In another case {Philadelphia Medical 
Examiner y 1847), dangerous symptoms in a child were long 
unaccounted for, until it was discovered that the patient had 
taken a fancy to eat percussion caps. We are told, though we 
can hardly credit it, that " the caps were discharged and the child 
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recovered 1 " ^ We should have thought that the violent explo- 
sions in the child's intestines must have killed it. 

The statistics of death by poison in England are derived from 
the Registrar-general's report, and are very interesting, though 
evidently imperfect. The average mortality (calculated from 
1848 to 1853) amounts to 536 per annum. The death of the 
males is in great excess over that of the females every year^ ex- 
cept in 1852, when the proportions are reversed in a manner 
most extraordinary, and totally unexplained.' 

Assuming, with Dr. Taylor, that deaths ensue in not more than 
one case out of three of poisoning, we have about 1600 known 
cases of poisoning per annum. The statistics are, as we have 
said, undoubtedly imperfect ; but they contain the best approxi- 
mation we can arrive at as to the facts which render them 
useful. 

There is another table, derived from the returns of the inqui- 
sitions held by the coroners of England and Wales, of deaths 
occurring by poison during the years 1837 and 18 3; but this 
makes it appear that there were about half the number of deaths 
by poison in 1837 that there were during a like period ten years 
later — a very improbable condition of circumstances. The coro- 
ners' returns, hov^ever, are useful as showing the comparative 
frequency in the use of various poisons. Thus : — 

Deaths during two years were occasioned by various 

preparations of opium - - - - 196 

By arsenic - - - - - 185 

By sulphuric acid - - - - - 32 

By prussic acid - - - - - 27 

Hence, to opium we must refer the greater number of fatal 
poisonings ; but of these the larger proportion arise from suicide 

or accident." Arsenic is the next common means of death in 

«^ 

* Our contributor's mind must be perversely running on his gnn-nipples, 
or he would perceive that there would be no known means oi firing oW 
percussion caps so located. He has curioudly misunderstood the medical 
term employed 1— (Editor.) 

• We assume there is no misprint in the original returns, which are 
accurately repeated in Dr. Taylor's book. 
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EDgland, and is the agent most generally employed for felonious 
purposes. 

In France, arsenic is by far the most popular poison : its fatal 
employment equals that of all the rest put together ; indeed, some 
authorities say two-thirds of the deaths by poison in France are 
to be attributed to this mineral Opium seems to be compara- 
tively rarely used by our neighbours for either felonious or suicidal 
purposes. 

In Denmark, the national tendency appears to be towards vitriol 
— a most frightfully painful mode of exterminating life : it is 
employed chiefly by suicides and murderers of babies. Arsenic 
is the next in favour in Denmark. 

Another table return gives the astonishing fact, that out of 
seventy-five cases of poisoning by opium^ forty-two occurred in 
children under five years of age ! Indeed, out of deaths from 
" improper administration of medicine '* no less than three-fourths 
befall young children. This is a strong corroboration of a fact 
well known to medical men — the gross ignorance and stupid 
cruelty daily exercised upon the infantine world. Mothers and 
nurses between them destroy, directly and indirectly, a large pro- 
portion of the population annually lx)rn into the world. 

More women commit suicide by poison than men — ^the propor- 
tion being 87 to 74. More men, on the other hand, are, l>y 
murder or accident, poisoned — the proportion being 107 to 81. 
The hospital statistics with regard to poisonings require some 
explanation, which we hope Dr. Taylor will afiford in the next 
edition of his book ; for we see that of Guy's forty per cent, of 
the poisoned patients died — i, e.; two out of five — whilst at the 
Birmingham hospital only eight per cent., or one out of twelve, 
perish ! Not only, however, are statistics, as here and as in 
various other instances, very anomalous and imperfect ; but a strong 
impression is left on the mind, that through accident, ignorance, or 
villany, many cases of poisoning escape investigation and record. 
A nervous person might well feel alarmed at the perusal of Dn 
Taylor's book. Supposing that he has no malicious person domi- 
ciled with him, skilled in the art of despatching foes by the herbs 
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T^hich grow around, or the drugs of the chemist's shop ; yet the 
common soft water from the leaden cistern, as well as the costly old 
port-wine (decanted from the bottle whence all the shot had not 
been taken) — the metal vessels in which his food is cooked ^ — the 
food itself by adulteration or error — the paper which brightens liis 
walls, and the atmosphere which he inhales, may all contain 
latent weapons for his destruction. Poison, indeed, slays multi- 
tudes by modes unknown to themselves and neighboura Dr. 
Taylor narrates that he nearly fell a victim to a baker. The 
morning rolls were observed to have something green sticking to 
the crust. The green was examined — it was only a little of the 
soft paint that came o£F from the shelf in the window. This paint 
on the bread only contained arsenic enough to have made the 
whole family capital illustrations for a posthumous edition of Dr. 
Taylor's book on poisons, under the head of accidental poisoning 
by arsenic. 

With the spread of knowledge many accidents and mischiefs 
may be prevented, as well as many improper suspicions averted. 
Symptoms are now more generally able to be referred to the causes 
in operation, and remedies are also better understood than they 
formerly were. When the use of certain violent drugs was known 
only to the initiated few, it was possible for them, if diabolically 
minded^ to dispense mysterious deaths without suspicion, or at 
least free from detection. BrinviUiers ran a successful career of 
murder, and Anna Maria Zwanziger (whose crimes are recorded 
by Feuerbach), moving amongst ignorant and unsuspicious families, 
dealt, for many successive years, murder as she list 

Indeed, there seems to be a stage in the career of the crime of 
poisoning when the process becomes one of peculiar fascination. 
It is carried on not merely for revengeful or covetous purposes, 
but in ezerciso of a secret power which gratifies the morbid soul 

^ A clerical friend of ours had recently prepared in a copper, during hard 
times, some extraordinary good soup for the poor. This charity had nearly 
conducted some two or three score of his parishioners to some one of the 
other worlds. Simultaneous sickness drew attention to the cause, which 
was — a dirty copper. 
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of the horrid practitioner. Cases are recorded where the suffer- 
ing victim is nursed and wept over by the wretch whose hand is 
daily administering the fatal and agonizing doses. Arsenic Thugs 
have been far less common than one would suppose ; nor can the 
student of psychology have a more curious subject for his conside- 
ration than such an instance of perverted feeling. 

The reports from our assizes occasionally contain particulars 
which, while <Hie is astounded to think that these things can be — 
this cruelty, cunning, unnatural brutality, hardihood — suggest the 
unpleasant ideas that a large amount of undetected crime may 
possibly be committed in the centre of society. An eminent 
physician of our own days, and of very large practice, has said in 
relation to domestic crime of the nature we are referring to, not 
committed among the lower classes, that he only knew of two 
cases among his patients where he believed husbands and wives 
had poisoned each other. "Foul play" is, however, naturally 
found more rife among the lower, uneducated, and brutal classes, 
where life too is held cheap, and where we must fain believe not 
a few meet their deaths from causes which would admit of 
painful explanation, but the facts of which are never revealed. 

There is one point in Dr. Taylor s book which we cannot help 
alluding to. We mean the controversial and personal tone 
which the author falls into too frequently — unless indeed it is 
unavoidable. In the present state of the practice of experts, 
and the morale of *' professional witnesses," it may be true that 
an upright and honourable mind cannot avoid taking every 
opportunity of bitterly denouncing the abuse of scientific know.- 
ledge, and the disregard of the responsible oflfice of assisting 
public justice, and securing private rights. Yet we wish the 
frequency of the attack and exposure of the conduct of certain well- 
known professional men, were not so perpetually recurring, and 
so broadly put forth. We are far from saying that the author 
condemns unfairly ; but is it necessary in a standard work to 
adopt the bitter and pointed language which we are now noticing? 
We are fully aware of the evils he complains of ; indeed, in an 
article in the Law Magazine for August, 1856 (". The Evidence in 
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Palmer's case''), we have ourselves expressed our opinions strongly 
with regard to the disreputable mode in which medical evidence 
is proffered. We there have said — "The witness-box seems 
to be sought by some as a cheap advertisement, by others as the 
means of contradicting or discomfiting a rival ; but from whatever 
cause it may arise, the worst danger to the administration of 
justice, and the greatest injury to the scientific character, will be 
incurred whenever it shall be known that professional witnesses 
may be retained to establish indifferently a case for either side. 
This is no fanciful danger; foi^ we believe that there are few 
lawyers of considerable practice who could not within their 
experience give instances of the profligacy with which scientific 
testimony is tendered, and not in criminal cases only." — (JL M. 
8f /?., Vol. I., N. S., p. 349). And again : " That there have been 
frequent occasions when (to use Lord Campbell's expression) the 
medical witness is turned into the ' retained advocate ' is as true 
as it is grievous, and when such occasions occur they call for 
most unrelenting comment.'' 

It is not, therefore, that we do not concur with the author in 
condemning notorious and scandalous misconduct of so-called 
scientific '^ professional " witnesses ; but we think, in a standard 
work like Dr. Taylor's, contemporary culprits need not be so per- 
petually pilloried. We get tired of perpetually seeing notes of 
admiration placed after the assertions, doctrines, and imperfections 
of Dr. Letheby and Mr. Herepath. These seem to be Dr. Tay- 
lor's especial aversion, and their inconsistencies are frequent 
themes of observation. One effect of Dr. Taylor's remarks on 
this head will be, that every unscrupulous jail attorney or accom- 
plice of felons, who seeks to have a case made out, got up, or car- 
ried through, has had plainly indicated to him that there is a 
];narket of ^ scientific evidence," where he can procure the testi- 
mony beat suited to his wants. 

The observations of Dr. Taylor with reference to Palmer's case 
(and also illustrating the observations we have just made) are 
well worthy of perusal He says : — 

^' That the prisoner was guilty of the foul crime of murdering 
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his friend, no one who views the whole case apart from prfjudice 
can entertain a reasonable doubt A distinguished German who 
has commented on his trial, expresses his astonishment that any 
professional men could be found in England, who could stand for- 
ward and publicly state on oath that the symptoms under which 
Cook died might be explained by any form of nervous disease, 
epilepsy, or angina pectoris (Dr. Husemann in Reil's Journal^ 
1857, 4te Hefk, p. 564). It argues but little for the knowledge 
or moral feelings of medical witnesses, and must shake the confi- 
dence of the public, as it has already done to a great extent^ in 
the trustworthiness of medical opinions. Such must be the 
result when scientific witnesses accept briefs for a defence ; when 
they go into a witness-box believing one thing, and endeavour to 
lead a jury by their testimony to believe another — when they 
make themselves advocates, and deal in scientific subtleties, instead 
of keeping to the plain truth. Such men should be marked by the 
public, and their efforts at endeavouring to confer impunity on 
the foulest crimes, and to procure the acquittal of the most atro- 
cious criminals, should be duly noted. The chemical defenders of 
the culprit Tawell on the * apple pip * theory (ante, p. 682), were 
in the foremost rank to defend the culprit Palmer ! Fortunately 
for society their efforts did not prove successful in either case. 
In the mean time, this pernicious system is a heavy blow and a 
great discouragement to the detection and exposure of murder by 
secret poisoning. No man in this country can henceforth ven- 
ture to denounce a grave crime of this kind, committed by a per- 
son of wealth or of social position, without being prepared to 
incur the most calumnious attacks, and to have his opinions and 
motives grossly misrepresented. If, after due consideration, he 
boldly expresses his opinion at an inquest, and persists in it, he is 
said to be prejudiced ; if he hesitates or expresses himself timidly, 
he is not to be trusted! There is but little protection afforded 
to a witness by a court of law ; the accused person is there the 
sole object of sympathy and consideration ; and a learned counsel 
is only mildly rebuked, who, against the whole bearing of the 
scientific evidence, asserts that the prisoner is innocent, and asks 
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the jury to adopt his venal assertion in preference to the un-* 
biassed opinions of medical men/' 

Dr. Taylor, in the above passage as elsewhere, is, we believe, jus- 
tified in the use of most of his expressions ; but, notwithstanding 
all his experience, we perceive that his notion of the duty and 
position of an advocate in English courts of law, partakes of the 
error which we commonly find, and expect to find, amongst well- 
informed people. " Venal assertion " is not the correct term for 
the language of counsel Dr. Taylor himself is paid, and properly 
80, for giving evidence. For his assertions in the witness-box he 
is remunerated — we might call them venal in the primary sense 
of the word, as they are in one sense bought ; so the arguments 
and forensic powers, when exercised by counsel, are in like man- 
ner venal. The assertions of the latter, however, are not venal. 
They are valueless, and therefore not marketable, unless supported 
by evidence. 

It may be that the principle of advocacy is altogether immoral, 
and that no one, lawyer or layman, should promote the cause of 
plaintiff, defendant, prosecutor, or prisoner, until he has first 
examined the matter, and been persuaded of the truth and right- 
eousness of a litigant's cause — i. «., until he has^r^ constituted 
himself judge and jury. But at present it is thought that justice 
is better secured by allowing advocates on both sides, whose func- 
tions shall be distinct from that of the court. Most questions 
have, as experience shews, at least two sides ; and it is better that 
each side should be presented by a different individual, and be 
submitted to hostile examination of professed opponenta 

To define the limits of the advocate's duty, is almost as difficult 
as Dr. Taylor finds it to define the limits of the terms poison, or 
of medicine. These limits are, doubtless, often transgressed by 
those whose moral sense is blunted ; but they are more often 
wrongly supposed, by the ignorant, vulgar, and prejudiced, to 
have been transgressed, when, so far from this being the fact, the 
interests of the client would have been betrayed, and truth sacri- 
ficed, if any other course had been pursued. Nor has Dr. Taylor, 
so far as our personal observation extends, any cause to complain 
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of his treatment by the bench or bar. He is personally respected, 
and regard for his merits is shewn in a marked manner. His 
opinion and statements, wherever we have seen him giving 
evidence, have been received with the utmost attention. The 
exactitude, propriety, and pei:tinence with which he delivers his 
testimony in a court of justice, awaken tha admimtion of every 
body competent to judge of his difficult and responsible duties. He 
possesses a rare and valuable combination of qualities. To great 
scientific accomplishments, practical skill, and enlarged experience 
in delicate chemical analysis, he adds the power of happy expres- 
sion, and extraordinary ability in conveying to ordinary minds, 
and the untrained intellects of jurymen, the results of his studies 
and investigations. Cross-examinations do not seem to ruffle him, 
nor comment in court to disturb him ; and, if we might offer a 
word of advice to hini, it would be not to be chagrined, or exhibit 
annoyance, after he has left the court, by a recollection of the 
antagonism or detractation of other and less respectable persons, 
or by recalling the criticism and observations to which his evidence, 
like- that of all witnesses, must and ought to be exposed. 

Although we boast that modern science not only saves the 
innocent, while it brings the guilty to justice, yet we ought care- 
fully to note what are its capabilities, and where it fails, through 
the ascertained means and known tests proving ineffective, or 
through the rashness or vain pretensions displayed by analysts. 
To be able to discover the four-thousandth part of a grain of 
strychnine in an ounce of blood, is a claim, it would appear, 
which certain experts have made. The one-thousandth part of a 
grain, it is conceded, can, under certain circumstances, be detected^ 
But the practical question in medical jurisprudence is, can such 
an infinitesimal dose be given to a living animal, and can the 
poison afterwards be separated from the blood? And this is 
proved to be impossible. A candid expert would draw the distinc- 
tion between the experiment he makes with the pure poison, and 
those he tries in seeking small quantities diffused through the 
dead blood and tissues. There are limits to the amount of scientific 
knowledge at any particular period, as well as to those of ingenious 
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experiment ; there are none to the dogmatism of vain and 
unscrupulous men. " By one chemist, strychnine is said to be 
eliminated in the urine ; by another, to be deposited in the flesh 
and bones ; by a third, to remain stationary, so as to be entirely 
recoverable after having done its work as a poison ; and by a 
fourth, to be speedily thrown out of the system. These incon- 
sistent statements show that there is a total want of uniformity 
in the results obtained by the different analysts ; " or (we may 
suggest) of the errors which arise from men allowing theories or 
hasty conclusions to take the place of practical research. Che* 
mists are sometimes at fault, and cannot explain why very satis- 
factorily : thus we see a case referred to where an old man had 
undoubtedly poisoned his grandson by giving him phosphorus 
paste with his bread and butter, but Mr. Herapath could not find 
any trace of phosphorus. The following passage is not very con- 
solatory to those who would desire to place implicit confidence in 
the results of science : — " Men who have shamelessly stated on 
oath that there is no poison so easy to detect (as strychnine), have, 
when cases have actually occurred to them, shrunk from the 

responsibility of testing their theories by facts. 

With regard to the alkaloid, strychnine itself, among fourteen 
fatal cases which had occurred up to the time of William Pal- 
mer's trial (1856), chemical science was a blank." 

In connection with this subject is a remark of Dr. Taylor, 
which is worthy of consideration < He says — "It cannot be 
denied that the great facility with which chemical analysis is 
applied to the detection of most mineral poisons, is due to the 
ignorance of those who criminally administer them. A mineral 
poison is frequently given in the form of a loose powder undis- 
solved, and it is then capable of analysis.'' But the author 
proceeds to give instances where toxicological science has been 
brought to bear by the miscreant, so as to baffle the scientific 
" detective," as the analytical experts are sometimes discourteously 
called. Dr. Taylor, too, will recollect a case in Essex, where, as 
it has been alleged, and with great probability, a woman was 
tried on a charge of poisoning, and being acquitted (though no 
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doubt guilty), she acquired so much useful knowledge from the 
evidence of the medical witnesses during the trial relating to the 
properties and mode of administering of arsenic, that on her libera- 
tion she renewed her practice with her fresh information, which, 
nevertheless^ did not avail her altogether, for she was eventually 
caught, tried, and hanged, as an Essex arsenic poisoner. 

With respect to a fallacy often repeated in courts of justice. 
Dr. Taylor makes some useful remarks He observes, '* that the 
quantity remaining in the stomach, or the portion of absorbed 
poison deposited in the tissues, can give no idea of the quantity 
actually taken by the deceased ; since more or less of the poison 
may have been removed by violent vomiting and purging, as well 
as by elimination. But the quantity found free in the stomach 
and bowels, even after a portion has been thus lost, is often more 
than sufficient to destroy the life of a human being. It is singular 
that^ notwithstanding the existence of these very obvious and 
natural causes for the removal of a poison from the stomach, 
barristers should so frequently address the inquiry to a medical 
witness, whether the quantity of poison found in the body was 
sufficient to cause death ? Whether this question be answered in 
the affirmative or negative, is a matter which, medically speaking, 
cannot at all affect the case ; since either no traces of poison, or 
but a very small portion, may be found in the viscera, and yet 
the deceased may have assuredly died from its effects. Absorbed 
arsenic, as it exists in the tissues, is never found except in very 
minute proportion, a proportion commonly insufficient to destroy 
the life of another. Hence, whether much or little be detected, 
the object of this question is not very apparent ; since the fact of 
death. having been caused by poison does not, in the least degree, 
depend upon the precise quantity which happens to remain in a 
dead body. It has been truly remarked by Orfila, in regard to 
arsenic, and it equally applies to all poisons, that that portion 
which is found in the stomach is not that which has caused death, 
but the surplus of the quantity which has already produced fatal 
effects by its absorption into the system. The inquiry should there- 
fore be directed to the probable quantity of poison taken, not to how 
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much remaiDs in the body. This question is one of more impor- 
tance than may at first sight appear. There is scarcely a trial for 
criminal poisoning in which it is not put to a medical witness!^ 
either by the judge or the counsel, for the prosecution or defence- 
Supposing poison to be found in the stomach, but nob in sufficient 
quantity to destroy life, is it therefore to be assumed that the 
person did not die from its effects ? This would be equal to lay- 
ing down the doctrine, in face of the most indisputable evidence 
to the contrary — ^that poisons, when taken into the body, are 
never liable to be expelled by vomiting or purging, or to be 
removed from the stomach by absorption, and carried out of the 
body by elimination. The real object of a toxicologist is to dis- 
cover the poison by clear and undoubted evidence. If more than 
sufficient to cause death be found in a dead body, then the dose 
must have been larger than was necessary ; but if this proof be 
always required, what is to become of those cases of criminal 
poisoning in which the prisoner administers a dose only just 
sufficient to destroy life ; or in which the deceased, by the strength 
of his constitution, happens to survive the effects for some days or 
weeks, and ultimately dies of exhaustion t No poison would be 
detected under these circumstances. Orfila has most completely 
demonstrated the fallacy of this objection to medical evidence, 
and the danger of a court of law rolling upon it. 

'' As ^n illustration of the kind of cross-examination which a 
medical witness must be prepared to undergo on this question, I 
subjoin an extract from the report of the trial of Beg. v. Palmer 
(May, 1856). Serjeant Shee, in directing his questions to me, 
thus deals with the matter : — 

'^ *Q, Have you not told me to-day that the quantity of antimony 
that you found in Cook's body was not sufficient to account for 
death ? A. Perfectly so ; but what was found in Cook's body 

was not all that he took. If a man takes antimony Q. Do 

you wish to add to your testimony ? ^ I do ; because I see it 
is only a little misunderstanding. If a man takes antimony it 
produces these effects : — first, he vomits, by which some passes 
out of the body ; some may escape by the bowels ; there is a 
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great deal that passes off at once by absorption, and is carried out 
with the urina I find by the experiments of Orfila, upon whom 
we are all inclined to rely, that in from four to seventeen hours 
antimony is found passing out by the urine. Q. Do you mean 
on your oath to say, from such traces of antimony as you found 
in Cook's body, you were justified in stating that your opinion 
was, that his death may have been caused by antimony? 
A. Positively and decidedly so ; the amount found in his dead 
body affords not the slightest criterion of what he may have 
swallowed while living. I have sometimes found in a body less 
arsenic than would account for death. Q. But, if the amount 
found is not the slightest criterion of what may have been 
administered, how does that justify you, as an analytical chemist, 
in stating your opinion that so small a quantity may have caused 
death? A. I have not said what quantity may have caused 
death. I have said a certain quantity was found in his body, 
which may have been the resi<lue of what had caused death.' 

*' The fallacies connected with this line of examination must 
be apparent In no death from antimony yet recorded, has such 
a quantity of this substance been found in a body as would 
su lice to kill another p;:»rson! When given in divided doses — 
as the evidence proved that it had been given in the case of Cook 
— and there has been violent vomiting in the intervals, it is not 
probable that small doses would accumulate and remain in the 
stomach and intestines for a week. Such questions, therefore, 
were only calculated to conceal the truth and mislead the jury. 

" The fallacy based on this inquiry is not confined to lawyers. 
Some medical men, even of good professional standing, have 
paid so little attention to the subject of toxicology that if the 
quantity of poison remaining in a dead body were less than that 
which is usually described as a fatal dose, they would be prepared 
to say that death was not caused by poison. They expect either 
that the whole dose swallowed should remain in the body as 
evidence against the administrator, or that vomiting, purging, and 
absorption are so nicely adjusted, that, to meet their theory, these 
functions are wholly arrested when the quantity is reduced to a 
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minimum fatal dose. The half grain of antimony found in the 
body of Cook might, however, be taken to represent the residue 
(at the time of death) of ten, twenty, or one hundred grains of 
tartar emetic taken during life I In spite of this obvious infe- 
rence, Serjeant Shee was^ allowed on this occasion to mystify the 
facts, and to place the matter before the jury as if the half grain 
found in the dead body was the whole quantity of antimony that 
deceased could have taken ; and, as this residue did not amount 
to a fatal dose for another person, it was insufficient to account 
for the deceased^s death ! Some of his medical advisers appear 
to have adopted the same view, since they represented it as a 
question whether half a grain of antimony could or could not 
account for the death of the deceased. Either ignorantly or 
designedly, they entirely overlooked the fact, that there had been 
severe vomiting at intervals some days before death, and that 
such vomiting could not take place without the expulsion and 
loss of a portion of the substance taken " (Pp. 196-8). 

An excellent illustration of the important functions which an 
expert has to perform when civil rights of parties are 
concerned, is afforded in the case of Stephens v, Barwell, which 
was tried at Wells in the autumn of 1855. The plaintiff com- 
plained that the fumes of lead escaping from the chimney of the 
defendant's works had been deposited on the plaintiff's land, 
whereby his cattle feeding on its herbage were poisoned. Now, 
it was admitted that some of the animals fiad died of lead poison. 
And the question arose, whether the plaintiff's chimney theory 
was the right one, or whether the poison was derived from 
another cause. Various circumstances suggested to the acute 
minds of Mr. Brand and Dr. Taylor, the improbability of the 
fumes of the chimney being the source of the mischief com- 
plained of. Other fields at different and long distances had also 
bad reputations for cattle being occasionally " moindered ; " and, 
before the defendant's lead-works were erected, it was ascertained 
that animals had been poisoned in the neighbourhood of the 
unwholesome fields. Points connected with the locality, and 
other matter, struck also the observant faculties of the two' 
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(Bcientific gentlemen, that the lead which poisoned the cattle came 
from some quarter. If it was not deposited by the fumes, could 
it be taken up by the tissues of the plant? The experts 
proceeded to examine the facts carefully. They found no lead 
on the outside of the herbage. A quantity of the grass and 
shrubs was then dried and burnt, and lead was found in the 
ashes ; and further, the soil was discovered to consist of disente* 
grated slag of ancient lead-works, and the sediment of the pond 
water contained silicate of lead and arsenic. The water was free 
from poison, but the sediment stirred up by the cattle when 
drinking was impregnated with poison. Soil from the plaintiff's 
fields was brought up to Londoo, and mustard and cress was 
Qown on this Mendip lead earth and also on common garden 
mould ; lead was found in that grown on the former, and none in 
the latter. So far for the means adopted by the scientific men 
acting for the plaintiff The following paragraph relating to the 
evidence prepared by the defendant cannot be read without 
pain : — " As a proof that white lead from the flue was deposited 
on the surrounding vegetables, a branch of a tree was produced 
in court, the whole surface of which presented numerous white 
spots or stains, such as might have resulted from dipping it into 
the washings of white lead in water. That this had been the 
mode in which the stains were produced was rendered highly 
probdbley among other matters, by the curious fact, that the cut 
surface of the branch presented in the fresh wood similar white 
stains I This branch was very judiciously not produced in the 
evidence, although brought into court apparently for that pur- 
pose/' The author sums up the result of the trial as follows : — 
" This case shows that a charge of poisoning cattle may be 
plausibly made, and even apparently sustained, by pseudo- 
scientific evidence, when a proper examination of the facts may 
lead to the conclusion that the charge is wholly unfounded or 
unproved. As an ' expert,' and well acquainted with this locality, 
Mr. Herapath might have analysed the soil of the fields, and 
have tested by experiment the question — Whether growing plants 
would or would not imbibe lead from the earth? instead of 
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denying a fact on which he had had no experience. Such an 
analysis was in every respect necessary, not merely for the sake of 
public justice; but, if the claim for damages were well-founded, 
for the interest of the client who retained him. In his evidence 
he stated that he had analysed the slag of the district, and he 
found it to contain 36 per cent, of carbonate of lead, the com- 
pound which he charged the defendant with diffusing over the 
plaintiff's grounds. This same slag was plainly visible in the 
plaintiff s fields, and the result of an analysis might have been 
unfortunate for his client's claim. Supposing, however, that he 
had analysed the mould of the field and found no lead, it would 
have been a strong point in favour of his client He also stated 
in his evidence that he had examined the waters of the plaintiff's 
pond and brook, and found no lead dissolved in them ; but he did 
not examine the sediment, although he very well knew that 
cattle do' not drink filtered water, and that a fine lead sediment 
diffused through water may be just as poisonous to cattle as lead 
in a state of solution ! The result of this analysis would have 
probably been highly inconvenient to the plaintiff's interests. 
In reference to the examination of three or four dead animals, 
he stated that he had found no lead in the liver I He believed 
they were poisoned in dry weather by drawing the lead dust 
through their nostrils into the lungs while pasturing, and in wet 
weather the lead would pass with the food into the stomach 1 He 
did not, however, find any powder or dust in the lungs. He 
confined his analysis to an examination of the outside of the 
plants only ; he did not examine the tissues of the grass, as acids 
would act upon and destroy them. He believed that the lead 
was on the outside of the grass, and had been there deposited from 
the defendant's flue" (P. 511). 

The above case is interesting in another particular, which the 
author^ we believe, has elsewhere ingeniously suggested. The 
explanation of the phenomenon seems to solve an ancient mystery 
in a satisfactory manner. The effects of leaden herbage on 
cattle are such as the witches of old were believed to produce by 
incantation. Cattle withered away and perished; cows gave no' 
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tnilk, and goats and sheep were victims of untimely births. These 
mysteiious events occurred in one field and not in another. The 
old woman, whose evil eyes had rested on the unfortunate cattle, 
or whose black cat was known to steal wickedly over the 
impregnated pasture adjoining her cottage, was accordingly, under 
the sanction of the church, and with the approbation of the bench, 
and by the authority of the civil power, pricked with pins, 
drowned, or burnt, as the case may be. 

We do not burn witches now. What the processes were by 
which we consented to abolish this penalty, applicable chiefly to 
the aged and infirm, a narrow examination of history would 
enable us to say. But history, if we were to speculate thereon 
in analogy with our own times and contemporary reforms, we 
should assume this alteration of the law occurred thus: — The 
few who had the power of independent thought, and began to 
disbelieve in witchcraft, were at first suspected of irreligion, 
disbelief in revelation, and generally accused of heresy and 
wicked presumption. The influence of the few then extended 
to a larger body of the public; by various stages the cabinets 
followed, at first with hesitation, afterwards more confidently ; 
eventually the clerical body, having quoted scripture in sup- 
port of the portion of their cherished creed till they could 
quote no longer, surrendered it as untenable, and the spiritual 
peers thereupon were induced, with many a misgiving and 
saddened anticipation of the future, to oppose no more, and 
witches were no longer burned, though the ignorant still held 
with the doubts of the aged orthodox and learned men who thus 
yielded their ancient opinions. The "Catholic Emancipation,'' 
the Jew Bill, marriage with a deceased wife's sister, and the 
history of other legislatorial doings, will be found to afford 
parallels to this our contribution to parliamentary history. 

We have said witches are not sent to the stake for exercising 
tl.eir supernatural powers either on animals or human beings. 
Progress of knowledge has saved them ; and we now refer to scien- 
tific men to account for certain unexpected events. Strict education, 
carefully registered observation, and the wondrous discoveries of the 
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laboratory, are called ia aid of justice, civil and criminal. On 
professional men, therefore, rests the deepest responsibility to clear 
the innocent from suspicion, and to bring the execution of judg- 
ment on the guilty. But it were better to bum witches and drown 
sorcerers on the ancient grounds of superstition, than to protect 
the murderer under the pretext of scientific evidence, or to 
endanger the innocent by wicked neglect or presumptuous igno- 
rance. With an instance of the latter, extracted from Dr. Taylor's 
excellent treatise, we close our remarks on the subject : — 

*' A lady, in perfect health, while supping with her husband 
and family, complained, after having taken two or three mouth- 
fuls, of severe pain in the region of the heart. She fell back in 
her chair, and died instantly. The parties not having lived on 
the best terms, the husband was openly accused of having been 
accessary to the poisoning of his wife — a circumstance which was 
rendered still more probable in the opinion of his neighbours, by 
the fact that his wife had lately made a holographic will in his 
favour. One of his servants, with whom he was said to live in 
adultery, was arrested, and a paper containing a white powder 
was found in her possession. The husband endeavoured to com- 
promise the aflfair by offering to give up the will. Here, then, 
were strong moral presumptions of death from poisoning. Three 
surgeons (experts 1) were appointed to examine the body. They 
opened the abdomen, and observing some green spots in the 
stomach (produced, as it afterwards appeared, by imbibition from 
the gall-bladder), pronounced an opinion that the organ was in a 
gangrenous state from the effects of some corrosive poison. Some 
doubt arising on the correctness of this view, four other surgeons 
were directed to re-examine the body. They found that the 
stomach had not even been opened, and that its mucous membrape, 
as well as that of the intestines, was perfectly healthy ! It con- 
tained a small quantity of undigested food, which was free from 
any trace of poison. The deceased had died from natural causes. 
The white powder found in the possession of the servant was 
nothing more than white sugar. Had the usual effects of poisons 
been attended to by the parties who were first called to give 
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evidence in this case, it is obvious that no charge of poisoning 
could have been made with any shadow of probability'' (F. 158). 
May not this case, besides its value in demonstrating the 
danger of loose professional evidence, also suggest to the candid 
mind the necessity of vigorous cross-examination of experts, 
when they appear in the witness-box, holding in their hands the 
life of an unfortunate prisoner? 



Abt. XL— the divorce COURT. 

IN our last number we referred to Lord Brougham's statement, 
laid before the Law Amendment Society, of the great 
imperfection in the proceedings of this very important tribunal, 
especially to its want of all security against fraud and collusion. 
He has since moved for returns in the House of Lords, and given 
notice of his intention to bring the whole subject of that jurisdic- 
tion before their lordships soon after Easter. It is to be 
presumed that these returns^ will be in the hands of the profession 
and the public before the matter is again brought forward ; but 
the subject is of such n^onient, and so universally interesting 
to the community at large as well as to lawyers, that we must 
enter somewhat into the consideration of it now, because, before 
another number can appear, the question will in all probability 
have been discussed in parliament 

It must be premised that, when the jurisdiction was vested in 
the court which had formerly been exercised substantially by 
the House of Lords, the confident belief was expressed by all 
friends of the measure, that, as far as possible, the court should 
guard itself against the risk both of deception and of rashness, 
and follow, as nearly as might be, the course of the House of 
Lords in passing divorce bills, supposed to be the most likely 
mode of gaining this security. The greatest praise is justly to 
be bestowed upon the eminent judge who has presided over it^ 

^ These returns are now ready. 



The Divorce Court. 167 

^nd his diligence has been equalled by his acuteneas in the whole 
conduct of the business ; while the most perfect impartiality not 
only towards suitors, but towards practitioners, a more rare 
judicial virtue, has uniformly distinguished him. We may have 
had occasion to lament his confidence in the kind of procedure to 
which he has all his life been accustomed ; we may have reasons 
to question the soundness of the rules to which he has subjected 
the practice of the court ; but his great talents and exemplary 
love of justice are beyond all doubt, and what wo are about to 
offer for consideration, rather points to an increase of his authority 
than any control over it, and rather to obtaining further help for 
his jurisdiction, than to interfering with it. 

The proposal which Lord Brougham submitted to the Law 
Amendment Society, was for the regular attendance in all divorce 
cases of the attorney-general, or some one representing him ; and 
it was believed that some check would thus be given to the 
frauds of parties. This rule has been adopted by the judicial 
committee in all cases of extension of patents ; and, although less 
benefit has been derived firom it than might have been expected, 
this arises from the circumstance, that all, or nearly all, the 
matters upon which the question of patent extension can turn^ 
are before the court; whereas many facts may be within the 
knowledge of persons connected with parties in divorce cases — > 
facts which there can be no means of laying before the courts but 
which the attorney-general could at once act upon when the 
information was communicated to him. In the House of Lords, 
divorces have been often prevented in consequence of suggestions 
made to individual peers, which led to idfting of the case, brought 
forward by collusion, and as it were conspiracy, of parties — 
suggestions which of course cannot be made to the judges of a 
court. The case has been put (and it is said actually to have 
existed unknown to the court) of the husband being induced to 
proceed against the wife, by the paramour offering to pay the 
expenses. Were the attorney-general in the cause, such a 
circumstance, of which proof was said to be accessible, would have 
been brought forward, ^nd at once put an end to the suit. But' 
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all the three parties, husband, wife, paramour, being in league, 
not a point of the real fact could reach the court 

The act (sects. 29, 30, 31) requires the court to satisfy itself, not 
only of the facts alleged as grounds of divorce, but that the party 
petitioning is not excluded from the remedy he seeks by any of 
the eleven bars, of which four are peremptory, as collusion, 
condonation, &a, and seven discretionary, as cruelty, misconduct, 
&a But the want of adverse counsel, in the great majority of 
cases, leaves the court without the means of ascertaining how far 
the party comes under any of these heads; and the course of 
practice unfortunately established, still further tends to lull sus* 
picion, and to shut out the light The court requires the petition 
only to state the facts of the marriage and the adultery, as in a 
declaration at law. It is of the utmost importance that a full 
statement of particulars should be given — the ages of the parties, 
their cohabitation, the s^aratiqn that may have taken place, with 
its circumstances^ and the origin of the acquaintance with the parar 
mour. The House of Lords had before it all the proceedings in the 
Ecclesiastical Court, and the notes of the evidence in the action 
for criminal conversation ; and light was thus often shed on the 
case, so as to create doubt or excite suspicion, and set the House 
upon making inquiry. In the Divorce Courts a divorce is said to 
have been more than once obtained where the wife had been 
married from the stewa^ or where the parties had never cohabited 
above a few weeks — not a hint of all this having reached the 
judges. In one case, the paramour pleaded matters of. which he 
gave no evidence ; but the plea set the court upon sifting the 
petitioner's case, and the divorce was refused. Had the paramour 
been in league with him, the same facts would have existed, but 
never could have been suspected, and the marriage would have 
been dissolved. But had the rules of the court required a full 
specification of circumstances, in all probability the suspicion 
would have arisen on the petition. In the House of Lords, the 
relatives of the parties are often unable to prove such good treat- 
ment as entitles the husband to his remedy. It is undeistood 
that this inquiry is not regarded as necessary in the Divorce Court 
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It appears to us inoumbent on Lord Brougham to have a 
material amendment made in his "Evidence of Parties Act" 
That important statute has one manifest defect, in the exception 
of cases of adultery; and there seems no reason for retaining that 
exception. This improvement of our judicial procedure has had 
such extensive and such beneficial efifecte, that there is every 
reason for desiring its application to proceedings in divorce. The 
court has the power of examining the petitioner, which the House 
of Lords had, though seldom exercised. But if the party could 
tender his own evidence, it is pl£un that, where he declined doing 
BO, the court would at once have its suspicions awakened. It 
might also be fit that the wife and the paramour should be 
examined ; and, without such sifting, it is impossible to say that 
all the means have been taken to demonstrate the case. 

One of the most unfortunate things in the proceedings of the 
court, is the great number of cases in which the whole matter 
rests upon the verdict of the jury. This is to be regretted on 
two grounds— *&rst, the subject is, in many cases, partly law and 
partly fact, as condonation ; but next, the case turning upon the 
verdict, and no new trial ever being granted unless the judge is 
dissatisfied with that verdict, the practical result is, that unless 
some suspicious circumstance calls the attention of the full court 
to the cause, a divorce is granted by a single judge with a jury, 
and not by the full court It is observed by Mr. Macqueen, to 
whose able and learned works, both upon this particular subject 
and upon the House of Lords' practice the profession is so deeply 
indebted, that in Scotland, no more than in France, is divorce 
tried by jury. "When that mode of trial, in civil cases, was 
extended to Scotland nearly fifty years ago, thewhole jurisdiction in 
cases of divorce was left in the hands of the judges; first of the Com- 
missaries, or Ecclesiastical Court, and then of the Court of Ses ion, 
which has succeeded to their jurisdiction. He adds that there 
have scarcely ever been appeals from the sentences in these cases. 

It is to be regretted that the divorce court should have adopted 
the rules as to costs of the courts in Doctors' Commons, because 
some of these rules are v^ objectionable : as that which enables 
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a wife to have her costs taxed de die in diem, and all proceedings 
on the husband's part are stayed until he pays. One case is cited 
in which the wife took out a commission to examine witnesses in 
Italy. The whole of this was a sham ; the bill of costs, however, 
was no sham ; it amounted to ^:i!50, which the husband had 
to pay before he could proceed, the suit being suspended until 
payment 

We call the attention of our readers to these matters, in 
the hopes that the whole subject will be fully considered 
by the legislature early in the next session. We have ever 
been steady friends of the measure^ which vested in a court of 
law the anomalous jurisdiction before exercised by parliament; 
but we feel confident that, unless the defects pointed out are 
removed, and unless some further judicial power is given to the 
new tribunal, so as to make the full court in practice what the 
act of 1857 intended it to be, the real authority for examining 
the case of divorce, and for dissolving marriage, the objections 
urged against the act will be renewed, with the additional force 
which experience may be supposed to have given them. 



abt. XII.— bankruptcy law reform. 

1. A Lecture on the Amendment of the Bankruptcy and InsoU 
vency System. By Edward BoUd, Solicitor. Leeds : Edward 
Baines & Sons. 

2. A Letter to the Lord Chancellor^ containing Practical 
Suggestions on the Law of Bankruptcy. By Edward 
Lawrance, Member of the Council of the Incorporated Law 
Society. London : Hamilton, Adams, & Co. 

3. Articles reprinted from the Solicitors' Journal. By Joseph 
Rayner, Solicitor and Secretary to the Huddersfield Chamber 
of Commerce. London : W. Draper, Solicitors' Journal Office. 

A T the commencement of the late session, it was announced 
-^^ in the Queen's speech, that a bill would be submitted to 
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parliament " for assimilating and amending the laws relating to 
bankruptcy and insolvency " accordingly, the bill '* to amend the 
law of debtor and creditor, bankruptcy, and insolvency, and execu« 
tion/' was introduced into the Upper House early in the session. 
We here purpose to refer to sundry points in connection with this 
bill, as well as to the other bill upon the same subject, introduced 
by Lord John Russell. 

From what has already transpired in parliament, we believe there 
will be no great difficulty in framing a measure, from the two 
bills, which will carry out the main objects of both. All parties ^ 
are agreed upon the propriety of abolishing the distinctions at pre- 
sent existing in the administration of the estates of insolvent 
traders and non-traders, and of intrusting to the same jurisdiction 
the administration of the estates of deceased insolventa There is 
no great difference of opinion as to the necessity for reducing 
the expenses — simplifying the procedure — ^revising the penal 
clauses, and the provisions regulating private arrangements — nor 
as to the means of accomplishing these improvements. 

Upon two points, however — that of providing further localisa* 
tion of the jurisdiction, and that of the abolition of the office of 
official assignee, as it at present exists — considerable conflict of 
opinion prevails. These two points, it will be observed, are inti- 
mately connected with each other ; because we apprehend that, if 
jurisdiction in bankruptcy be conferred upon the County Courts 
at the option of the creditors, as proposed by Lord John Busseirs 
bill, the present system of official assignees cannot be continued 
in country cases. It is important, therefore, that we should^ iu 
the first place, consider whether the jurisdiction in question is 
sufficiently localised by means of the existing District Courts, and 
if not, what is the best mode of providing further localisation. 

So long ago as 1852, a bill was introduced by Lord Brougham 
for abolishing the Disjtrict Courts, and confining the jurisdiction 

^ There are exceptions to this general statement ; not only do certain of 
those connected with thi London Insolvent Debtors' Court (one of whom 
is assuredly entitled to be heard on the subject) insist on the propriety of 
preserving the distinction above alluded to ; but other competent and 
independent persons hold the same opinion. — (Ed.) 
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of the London Court to nine counties nearest to London ; and in a 
paper of observations in support of this measure, we find a speech 
of Lord Cottenham, made on moving for a select committee 'to 
inquire into the operation of the act by which the District Courts 
were established, from which it may he useful to extract a few 
observatioua After stating the origin of the bankruptcy laws, 
and the course of proceeding to make a debtor bankrupt, his lord- 
ship observed : — 

If the coui-t were 100 miles off, it was obvious that very great 
expense must be incurred. When the estate was to be seized by 
means of a messenger, if the court were in the neighbourhood, it was 
no expense for the messenger to go and possess himself of it ; but if it 
were situated at any great distance, it was quite obvious that great 
expense must be incurred by the employment of a messenger for that 
purpose. The next step was the choice of assignees, who had the duty 
cast upon thorn of collecting the estate, and dividing it among the 
creditors. The assignees were elected by the creditors. And all these 
things must be attended with great expense, if the place of the bank- 
ruptcy was situated at a great distance from the court. If it was in 
the neighbourhood, it would be easy to manage this business ; but if 
the persons had to travel to a distance, they would either not go at 
all, or go at great expense and inconvenience. Another step was the 
proof of the debts, which must be done by the creditors going before 
the commissioners in person, or making affidavit. That could not be 
done without great expense if the court was situated at a distance 
from the residence of the bankrupt. Again, the realizing of the estate 
would be difficult and expensive, if the officers must act at a distance 
from the authority imder which they were commissioned. He appre- 
hended no further statement was required to satisfy their lordships 
that these several duties could not be properly performed except by a 
jurisdiction near the residence of the bankrupt. From the time of 
Queen Elizabeth to the close of last session of parliament, this system 
was adopted. There were no regular courts of bankruptcy except in 
London, but each case had a court established for the particular pur- 
pose of trying it ; and there were courts of commissioners in all the 
considerable towns of the country, to whom, on a bankruptcy happen- 
ing in the neighbourhood, authority was deputed by the great seal to 
do what was necessary to be done for the execution of the bankniptcy 
laws in that particular case. There were in all about 140 lists of 
barristers and solicitors, whose courts were held on such occasions as 
near as possible to the place where the bankrupt lived. The 
Northampton petition stated that during the year preceding the com- 
missioners had met in no less than 300 courts or places for the purpose 
of administering the bankruptcy laws. 

With reference to the official assignees, his lordship further 

remarked : — 
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By the act of last session, the system of official assignees was 
extended to the country. But suppose the property to be realized 
lay 50 or 100 miles away from the official assignee, greit expense 
must in that case be incurred, and the estate would derive little bene* 
fit &om it, the creditors losing the security which it was intended 
they should derive from the active interference of a well-informed 
person. . So much of the report of 1481 as was adopted, produced the 
act of last session. By an order in coimcil the London district was 
greatly extended ; in one direction 1 22 miles, so as to include Yar- 
mouth. He would now state some of the towns that had been de- 
prived of their own courts, and been obliged to go to a considerable 
distance for all bankruptcy proceedings. Nottingham, with 80,000 
inhabitants, had to go 50 miles ; Boston, with 14,000 inhabitants, 
ha i to go 1 00 miles ; Louth, with 60,000 inhabitants, 90 miles ; 
Yarmouth, with 25,000 inhabitants, 122 miles ; and Norwich, with a 
population of 72,000, 122 miles. From the return of 1841 it 
appeared that of the fiats sued out, 1,714 were executed in places not 
now enjoying the benefit of a local court. In 866 of those fiats, the 
distance the parties would have to go was 40 miles, and in 176 it was 
as much as 80 miles. The majority of the debts in those fiats was 
under J£10. A petition from Leicester stated the details of five fiats, 
in which of 213 debts, 117 were under £5, and 75 under £10, and no 
less than. 178 creditors proved in person. In many of those cases the 
dividend would not pay the expenses of the creditor's journey, and the 
natural consequence would be, that the system would act as a great dis- 
couragenaeut to the creditor troubling himself at all in the matter. 
Not only had the creditor to make a long journey, and to be at great 
expense of money, time, and trouble on his own account, but he would 
often be put to additional expense in taking his witnesses with him, 
and thus the mere show of opposition might be sufficient to induce an 
honest creditor to abandon his claim altogether. ♦ • ♦ * The 
official assignee never went at all. What chance was there, under 
such circumstances, that the estate would ever be properly realized ? 
The books had of course been carried away, and put into the hands of 
the official assignee. The parties were probably at Yarmouth, the 
books in London. The messenger was not to go down again without 
a special order. The a^nt was probably a common person with little 
or no information. What, under such circumstances, was to become 
of the interests of the creditors ? The next step was the choice of the 
assignees. He had already stated, that a large proportion of the 
creditors had not a sufficient interest to induce them to undertake the 
trouble and expense. If they resided in the same town in which the 
court was placed, and if they exercised the right of electing the 
assignees, no d^ubt they would look after their own interests, even 
when the amount was inconsiderable, because they miglit do so with- 
out any material sacrifice of time and trouble. Another point to 
which it was necessary he should refer was this : It was very desirable 
that throughout the proceedings the bankrupt should himself be pre- 
sent to explain every point that might appear to be obscure. The 
official assignee had the books, it was true, but in many cases the 
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books proved nothing. A question might arise whether a debt that 
appeal^ on the bc^ks should be sued for or not. Without some 
explanation from the bankrupt, it might often be impossible to know 
whether it would be expedient to incur the expense of doing so. 

After stating the opinion of Mr. Commissioner Holroyd to the 
same effect, the observations proceed : — 

After this, it cannot be necessary to dwell on the hardship and 
inconvenience of bringing bankrupts, and creditors, and witnesses up 
from Norwich, Yarmouth, Northampton, Salisbury, Southampton, &c. 
to London ; or of these and such places as Leicester, Coventry, Derby, 
York, Worcester, Chester, Ipswich, Carlisle, Oxford, Cambridge, 
Shrewsbury, Gloucester, Durham, Laiicaster, Stafford, Preston, Hud- 
dersfield, Bradford, Wakefield, Lincoln, &c., all of them with judges 
and court houses of their own, and yet not being able to have their 
own bankrupteies worked at their own doors. It is true, that since 
the time of Lord Cottenham's motion the grievance has to some extent 
been remedied — ^the Commissioners of the Birmingham Court now 
hold sittings at Nottingham ; those of the Leeds Court at Hull and 
Sheffield ; and the Commissioner of the Exeter Court holds sittings at 
Plymouth — but there can be no good reason why this should not be 
carried further. Certain it is, that if in 1842 the County Courts had 
been in existence we should never have heard of these District Courts 
of Bankruptcy. ]Most ceitainly not. Jurisdiction in Bankruptcy 
would have been given as is proposed by this bill ; and now that we 
have these courts — have the means, through them, of ** administering 
the law in the immediate neighbourhood of the scene of the bankruptey" 
— ^it is not easy te comprehend why the two establishments should be 
kept up ; why these District Courts, with their Commissioners, Regis- 
trars, and staff (working, by the way, not quite three days in the week), 
should be continued at a cost te the suitors in bankruptey of upwards 
of £37,000 per annum, more particularly as precisely what is now 
proposed to be done in regard te matters of arrangement and of bank- 
ruptey has already been done as to matters of insolvency by the tenth 
and eleventh Victoria, chapter one hundred and two. Indeed that act 
went further than the present bill, inasmuch as it restricted the 
jurisdiction of the Court for the Relief of Insolvent Debtors within a 
narrower limit than it is now proposed to restrict the jurisdiction of 
the Court of Bankruptcy, It transferred the jurisdiction of the Com- 
missioners of the Court of Bankruptcy in matters of insolvency to the 
Court for the relief of Insolvent Debtors, and to the judges of the 
County Courts, restricting the jurisdiction of the Court for the relief 
of Insolvent Debtors to cases in which the insolvent shall have resided 
for six calendar months next immediately preceding the time of filing 
his petition within any parish, the distance whereof, as measured by 
the nearest highway from 'the General Post- Office in London to the 
Parish Church of such parish, shall not exceed the distance of twenty 
miles, and giving jurisdiction to the County Courts in all cases wherein 
the insolvent shall have resided elsewhere, and shall have resided for 
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six calendar months next immediately preceding the time of filing his 
petition within the district of such County Court to which he shall 
prefer his petition. The jurisdiction of the CommissioneFS of the 
Court of Bankruptcy in matters of insolvency wa3 taken away, and 
jurisdiction was given in all matters of insolvency to the judges of the 
County Courts. (See 10 <fc 11 Vict, o. 102, ss. 4 and 6.) 

These observations are equally pertinent now as when they 
were published, and are entitled to great weight and consideration ; 
and it is also important to bear in mind that, assuming the 
distinctions between insolvency and bankruptcy are to be abo- 
lished, concurrent jurisdiction should either be given to the 
county courts in all cases, or provision should be made for the 
county courts to retain jurisdiction to the extent to which they 
now possess it under the Protection Acts. 

In considering what the proposed court should be^ Mr. Bond 
has some sensible remarks in pp. 9 and 10 of his publication : — 

It must be local, and it should be stationary. The county courts 
are already overworked; they sit at different places; there is no 
appeal from the exercise of their jmisdiction in insolvency ; and their 
machinery is not adapted to administrative purposes. That of the 
courts of bankruptcy, with some alterations, may be well fitted for the 
objects in view. Those courts have at present scarcely anything to do. 
With the present staff, one Commissioner might sit every day at the 
same place, so as to be at all times accessible (which, however, is unfor- 
tunately far from being the case at present) ; and this is of the utmost 
importance in very many cases where prompt action is required. 
With such amendments as may be found requisite, they are, therefore, 
the most fitting tribunals to undertake that which, according to the 
plan which has been faintly shadowed out, would become the sole 
primary jurisdiction in all matters of insolvency, and by giving it to 
them no expense would be incurred either in new appointments or 
retiring pensions. It is not necessaiy to weary you with suggestions 
as to the amendment of process. Suffice it to say, that it should be 
as simple as is consistent with perspicuity and the preservation of a 
proper record of the proceedings of the court, and that it is, for obvious 
reasons, desirable to seciu-e as much of uniformity as possible. 

11. Then as to control, which is the second point to which it has 
been proposed to direct your attention. When the property of an 
insolvent debtor has been taken from him by operation of law, to be 
distributed, as far as it will go, among his creditors, it becomes theirs ; 
and they, by themselves, or by meaiis of trustees or assignees chosen 
hy themselves, ought to have the control of it, instead of, as now, 
being thought officious and sometimes snubbed, if they presume to 
make an inquiry about it. Experience has long taught me that the 
-^Hiole official assignee system is an expensive mistake, and the sooner 
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it is pat an end to the better. There can be no donbt that under the 
old system some wrong was done. But it suited the parpose of the 
hour, to magnify the amount of it; and even then it was insufficient to 
justify the violent transition which took place from one extreme to 
the other, under the sui)erintendenoe of a judge, i^ipointed by the 
crown, and sitting daily in open court ; and not of commissioners, 
nominated by the parties themselves, and meeting only when convened 
by them, in a room at an inn, its repetition, if not impossible, would 
at least be as unfrequent as are the losses by the miseonduct of official 
assignees, <x of trustees under assignments, and the total extent of 
mischief probably less. 

The writer here approves of localisation, but is satisfied with the 
existing courts, which, nevertheless, in our judgment are insuf- 
ficient ; for there are but seven bankruptcy districts throughout 
England. One great objection to the county courts is, doubtless, 
their not being stationary, and this is a strong reason for not 
giving them the exclusive jurisdiction ; but we do not see that it 
is conclusive against their possessing concurrent jurisdiction, which 
would be a great convenience in the populous manufacturing 
districts, where the county court circuits are not large, and the 
judges are sitting almost daily at one of several places within a 
radius of eight or ten miles. With reference to the machinery or 
staff of the county courts, we think there would be no great 
difficulty in adapting it to bankruptcy matters, if the proposed 
alterations, by which the administrative portion of the business 
will be intrusted to the creditors^ or their as>ignees, be carried out. 

Mr. Rayner thus states the various propositions which have 
been made with reference to this subject :— 7 

!• That the existing district courts should be continued as at 
present, debtors owing less than ^300 being permitted, or rather 
required, to file their own petitions for adjudication in the county 
courts where they reside. 

2. That the district court should be retained, the commissioners 
going circuit to all towns having 20,000 inhabitants. 

3. That the district courts should be continued, the county courts 
having concurrent jurisdiction in cases where the debts do not exceed 
£1000. 

4. Tliat the district courts should continue to have exclusive juris- 
diction to adjudicate, a majority in value of the creditors being em- 
powered, at their first meeting, to remove the proceedings into the 
mo;»t convenient county court, provision being also made for debtors to 



Bankruptcy Law Reform. 1 77 

petitioil ei^er th6 bankruptcy or comity court for an arrangement 
under judicial superintendence. 

o. That the district courts should be entirely abolished, and the 
jurisdiction transferred to the county courts sitting in such places, 
witliin their circuits, as may be fixed by order in coxmcil ; the twelve 
country bankruptcy commissioners, and their registrars, being appoint- 
ed judges and registrars of county courts, at their present salaries, and 
attached to the twelve county courts having the largest number of 
plaints. 

The first proposition is contained in the government bill, and 
the fourth is the plan provided by Lord John Russell's bill. Mr. 
Rayner then continues : — 

After considering these variotts propositions, we think the best 
arrangement as to the jurisdiction would be, to restrict the exclusive 
jurisdiction of the present district courts to the county court circuits 
in wliich they are situate, and to give concurrent jurisdiction in all 
other cases to the county courts in other circuits within such di^ricts. 
This plan would possess the same advantage which distinguishes Lord 
John Russell's bill, and would set itself right if the county courts were 
found inefficient ; and it would not increase the business of the county 
courts in the twelve large towns in which the district courts are held. 
Its adoption would, in many cases, save the expense of travelling a 
considei-able distance to attend adjudication and first meeting, and, 
practically, the effect would be, that petitions for adjudication would 
be presented to the county courts in all cases where, under Lord John 
Russell's Bill, the proceedings would be removed at the first meeting 
of creditors; and we do not think that the county court judges ai-e 
less qualified to adjudicate than to determine questions arising subse- 
quent to adjudication. 

The effect of this would be to give the creditor or debtor filing 
the petition the option of going to the district bankruptcy 
court or county court in every case, except where the debtor 
resides or carries on business within those county court circuits 
in which the district courts are situate ; and in the latter case 
the bankruptcy courts would retain exclusive jurisdiction. We 
see no objection to this, and we think in many cases considerable 
expense in obtaining adjudication might be saved by it ; but if it 
be adopted, full power should be given to the district courts to 
remove the pix)ceedings from the county court to the district 
court, or Mjice versa, or from one county court to another when 
it becomes necessary to do so, in order to secure a full investiga- 
tion, or for the convenience of a considerable majority of creditors. 

VOL. VII. KO. XIIT- N 
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If this plan be not adopted, there should be added to Lord John' 
Bussell's bill clauses somewhat similar to the 49th and 51st 
sections of the government bill, giving the county courts concur- 
rent jurisdiction to adjudicate where the debts do not exceed 
£300 or ^400. With this addition Lord John Russell's bill 
will probably be satisfactory to the commercial community in 
towns which do not possess bankruptcy courts at present. Here 
the inconvenience of attending the present courts is so strongly 
felt, that no measure will be acceptable which does not at the 
least give concurrent jurisdiction to the county courts after 
adjudication in the mode provided by this bill. 

The question as to the propriety of retaining, in all cases, the 
service of the official assignee after the choice of trade assignee, 
is, as we have before intimated, materially affected by the 
provisions to which we have just alluded ; and we do not see how, 
independent of other considerations, the present system can be 
conveniently continued if the creditors are allowed to remove the 
proceedings into the county court which is most convenient 
to them. 

It is by parties who are concerned in cases which will be 
removed, that the strongest objections to the compulsory employ- 
ment of official assignees are felt ; and it will be of little use to 
allow them to transfer the proceedings, if they are compelled to 
employ an official assignee attached to the district court. 

We do not wish, however, to consider the question upon this 
narrow ground alone. 

Mr. Bond instances as one of the greatest evils of the present 
system — " That so much of the management and control of an 
insolvent estate is given to officials, and too little to the creditors 
or their trustees — the trade assignees." And again he says, 
'^ that the official assignee system is an expensive mistake, and 
the sooner it is put an end to the better." 

Mr. Bayner takes the same ground at p. 15 of the useful 
reprint of his able articles in the Solicitors' Journal : — 

The most important question arises with reference to the future 
position and duties of the official assignee; but we need not discuss 
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this subject at any great length, as both the bills before parliament 
provide, in effect, that the creditors may, at their option, continue or 
determine the official assignee's services at the first meeting. The 
entire abolition of the office has been advocated ; but in this we can- 
not concur, as it is most important that there should be an officer of 
the court ready to step into the possession of the bankrupt's estate 
the moment after aljudication. The official assignees are especially 
fitted to perform this duty, for which it is proposed to pay them 
£500 a-year, and such of them as are qualified and willing to act effi- 
ciently as trade assignees, will doubtless be elected in most cases by 
the creditors. It has been objected that the salary proposed is too 
small ; but we iinderstand that when the first batch of official 
assignees was appointed, they had no expectation of receiving more 
than j£500 per annum for their whole duties as now performed, and 
we feel sure that nothing but their own disqualification or inaptitude 
for business will interfere to prevent their realizing incomes under 
the new act, equal to those now received by them. 

At the first meeting the creditoi's are fairly entitled to choose a 
trustee or assignee, for the winding up and distribution of the estate^ 
which is in reality their own, and we do not think it consistent with 
any sound principle to deprive them of this right. The bankrupt's 
property and assets can be more economically realized by such an 
assignee than by an official of the court, and nothing is easier than to 
make provisions for securing the estate, and its speedy administration. 
Under the old system these provisions did not exist, bat we have 
never yet heard it contended that the estate was not more effectually 
and economically realized by trade assignees under the old law, than 
by an official assignee under the present system. The only inconve- 
nience to be apprehended under Lord John Russell's bill, is, that it 
may give rise to a good deal of canvassing or touting, by those who 
are eligible to be appointed creditors' assignees, which we understand 
is the case in Scotland, but this may probably be avoided by electing 
the inspectors first (who would usually be the three largest creditors) 
and allowing them to choose the assignee. Great care must, however, 
be taken not to disturb the provisions for securing and speedily 
administering the estate, as it will furnish the strongest argument to 
the supporters of the present system, if the bill be in the slightest 
degree defective in this respect. 

It appears to us that the most important aspect of the question 
is this : — Is it, or is it not, a sound principle of legislation, to 
insist upon the creditors employing an officer of the court, to get 
in and distribute assets which are in reality their own, and which 
they consider can be as effectually and economically realized and 
divided by a trustee or assignee of their own choosing ? Experi- 
ence should decide the point. The authors we have quoted 
think the principle bad, and that it would be just as reasonable 
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to enact, that the Court of Chancery should appoint a dozen 
official receivers, and to insist that in every case parties should 
employ ohe of them, though they were satisfied that the duties 
to be discharged could be more efficiently performed by a person 
appointed by themselve& There is too great a tendency in 
modiern legislation to appoint functionaries to do every thing for 
every body. Various objections to the above proposed alteration 
of the law have been propounded, amongst which we would 
notice those by Mr. Lawrance, who thus speaks on the subject of 

official assignees : — 

I consider the retention of these officers indispensable. There T^as 
no provision of Lord Brotigbam*s Bankrupt Law Amendment Act, 
1831, which was so loudly called for by the then existing state of 
circumstances, or which has worked so well, as that by which official 
assignees were appointed. It would be in the highest degree 
dangerous, by displacing those ftinctionariesj to re-enact all the 
monstrous iniquities of the system which preceded their appointment. 
The appointment of creditors* assignee was in those days canvassed 
for with peculiar avidity, involving as it did the absolute control of 
the funds, and an indefinite postponement of a dividend. 
• The early returns made by official assignees show the enormous 
sums which the creditors' assignees retained, sometimes from cupidity, 
and sometimes from carelessness as to their appropriation, but in eveiy 
case the creditors suffered severely from the non-distribution of 
the fonds.^ 

The following passage, in the report of the commissioners of 
1853j is very significant upon the point we are now considering. 
** But when," say the commissioners, " we bear in mind that 
large defalcations have occurred, and that the checks imposed 
have been inadequate to prevent them, we think that other and 
further regulations may be advantageously adopted, partly by 
extending the existing rules, partly by giving an additional con- 
trol over the official assignee's receipts, and partly by ensuring a 
more vigilant application of the tests prescribed." 

The commissioners then advise the adoption of a series of 
rules for ensuring the safety of the funds in the official assignee's 
hands, and a more speedy administration of the estate, recom- 

* Since the above letter was written, the writer has published his 
reasons in detail, for retaining the official assignees In all cases, (Vide 
iSolicit<frs* Journal, p. 391.) 
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mending, amongst other things, that it be the duty of the 
creditors' assignee in all cases to examine the official a&signee's 
accounts with his books and the bankrupt's balance sheet, and 
certify his examination and approval, or objections, to the Court. 

It would almost appear from this, that, in the opinion of the 
commissioners, the official assignee can only be safely employed 
under the careful supervision of the creditors' assignee, which we 
think is any thing but a good reason for rendering the enaployment 
of the former compulsory. We must admit that a portion of the 
cpmmi^sioners' report bears in favour of the maintenance of the 
office question ; but we must also recollect that the report was 
founded upon the evidence of witnesses resident in London, and 
on answers to questions received exclusively (with the exception 
of the Bradford Chamber of Commerce) from parties in towns, 
in which the district courts hold sittings, and by whom the 
inconvenience of the present system is least felt. 

Those who advocate the abolition of the office of official 
assignees, urge that the court need not possess less control over 
the funds in the hands of a trade assignee than if they were in 
the possession of an official assignee ; and that it is not likely 
that the individual profit of a paid trade assignee, will induce the 
creditors to take any course but that which is for their own 
greatest advantage. We do not, indeed, expect that the official 
asagnee's services will be continued where the proceedings are 
removed to a county court at a distance, as they cannot conve* 
niently act in such eases ; but it will be their own fault if they are 
not ehosen in nearly all other cases, as the interim management 
of the estate will give them an advantage over all other 
candidates. 

If the present system of official assignees be changed, ^ pro- 
pped, the existing officers should be paid a liberal jsalary for the 
dutijQS which th^y will personally be required to discbargo in 
taking charge of the estate, between the adjudication an4 first 
meeting, and such expenses as they may incur in obtaining 
assistance. If they are well qualified to act as creditors' assignees, 
they may rely upon being employed in the great majority of cases 
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for which they will be entitled to be paid ; and from these two 
sources we have no doubt they will obtain an average income 
equal to the amount of their fees at present 

Mr. Lawrance, in the paper we have alluded to, has ably stated 
all the objections which can be urged against the proposed altera- 
tion of the law, but without inducing us to agree with him, or 
leading us to the conclusion that the provisions of the two bills 
do not place the subject upon a proper footing ; viz., that of 
allowing the creditors to elect an assignee of their own choosing 
at the first meeting, if they think that course more advantageous 
to their interests, than continuing the services of the official 
assignee. 

Time has been now given by the dissolution for the considera- 
tion of the points raised on the reform of the bankruptcy laws. 
We trust it will be wisely employed to repel the combination of 
those interested in maintaining the proved abuses of the present 
system, and to insist on that course being followed by the legis- 
lature which is demanded by the declared wants of the commercial 
publia 
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npHE legal profession and society at large have sustained an 
-■- irreparable loss in the decease of this distinguished person. 
The Scottish Bench has been deprived of a most able, upright, 
and indefatigable judge; and the last of the celebrated body of 
contemporaries is gone which made Edinburgh famous in litera- 
ture as well as in law. Of these the last whom we had occasion 
to lament was Lord Moncreiff, one of the greatest judges who 
ever appeared in any part of the island, and one' who, before his 
elevation to the Bench, held a high rank in the Liberal party — 
the steady and consistent friend of civil and religious liberty, 
Tind the enlightened, because the temperate, supporter of all im- 
provements in our jurisprudenco. He had never, like Lord 
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Jeffrey and Lord Murray, held parliamentary office ; bat before 
he quitted the bar he was the most useful couusellor of the 
party which devoted itself to the ameadmeat of our law and our 
judicatures. In one respect his relation to political afibirs dif* 
fered from that of Lord Murray, who adopted, from conscientious 
convictions, principles adverse to those of his family; while Lord 
Moncreiff had an hereditary right to his long and close con- 
nection with the Whig party, of which his venerable father was 
a distinguished ornament. 

Lord Murray was the second son of Lord Henderland, nearly 
related to the Sfcormont family — ^a learned and able judge, who 
had also been one of the Crown lawyers in the Dundas adminis- 
tration, and he was nephew by marriage of Sir Hay Campbell, 
the last President of the Court of Session, before its division into 
two branches. His mother was a niece of the great Lord Mans- 
field, by whose advice he was sent to Westminster School for 
some part of his education. He did not, however, like his 
brother, proceed to Oxford, but returned to Edinburgh, where he 
fiaished his studies, and formed those intimacies which continued 
for life with the most remarkable men of the place, and with 
others who resorted thither for the inestimable advantage of 
studying under such teachers as Playfair and Stewart. Of these 
the chief were the late Lord Kinnaird and the present Lord 
Lansdowne, one of his oldest and most valued friends. They 
met, for the last time, during a visit which the latter paid to 
Scotland in the month of September last. 

The son of Lord Henderland and the nephew of President 
Campbell was secure, not only of professional success, but of the 
regular promotion which capacity and acquirements far inferior 
to his could command in those days for any one disposed to 
range himself under the dominant powers. But he at once 
showed that he would take a course independent of all party, and * 
in this he steadily persevered. The natural, almost inevitable, 
effect of one class being banded together by the ties of office, 
with exclusive principles and party discipline, is to create an 
opposite combination among their adversaries, with similarly 
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exclusive views. Now, ahhoogh Lord Murray belonged tlirongh 
life to the Liberal party — the Whigs, as they were in those 
days termed — ^yet he never, whether in offica or as a private 
individual^ would submit to the discipline which raises prejudices 
and even personal feelings into the rank of principles, and is often 
exceedingly hurtful to the cause intended to be served. Hence 
arose the profound respect entertained for his opinion, even at 
times when party violence was at its height, and the deference to 
his wishes when more factious views were generally prevalent. 
His great influence, both in political and in literary affiurs, arose 
not only from the confidence in his sound judgment and exten- 
sive information, but from the knowledge which all had of his 
generous nature, his high sense of honour, his undeviating and 
scrupulous integrity. We have said literary as well as political 
affairs ; and with r^erenoe, certainly, to the celebrated Review 
which he joined in forming, he contributed most valuable papers to 
it, and was consulted by his colleagues respecting its management, 
with an unvarying confidence in the soundness as well as the 
honesty of his advice. A remarkable instance of his sagacity 
and excellent judgment ^of his being what the French term 
de bon conseil — ^was afforded in 1812, when (as Lord Grenville 
and Mr. Ellis --afterwards Lord Seafi)rd — accompanied their 
friend Mr. Canning to the Liverpool election) Mr. Murray aceonw 
panied Mr. Brougham. He had daily intercourse with these 
distinguished adversaries, and it was their constiuit remark that 
his judgment during the whole progress of the icontest never was 
at fault In all probability they also assumed that he would 
have advised the compromise which they had so much at heart, 
and by which each party would have returned one member. 

There was nothing more striking in his character than the 
entire absence of all selfishness— ^the uniform putting his personal 
claims out of the question when they would interfere witii 
those of others, and his preferring of the public interests or those 
of his party to his own. When the Whig government was 
formed in 1830 he at once waived his claims to office, and 
only succeeded to the place of Lord Advocate upon Lord Jeffrey's 
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removal in 1833. But he had soma time before made a saorifioe 
of liiB ease by coming into parliament for Leith, one of the 
burghs enfranchised by the act of the preceding year; and he 
consented thus to enter parliament, for the first time, the moment 
it appeared that the interests of the public and the party 
required it. 

The most absurd tales have been circulated of his inefficiency^ 
as a supporter of the Edinburgh Betrnw^ afl well as a member 
of parliament, and as minister for Scotland. These silly effu- 
sions of ignorance or spleen, or both combined, are the less 
worthy of notice, as regards Lord Murray, that they extend to 
the whole circle of his celebrated contemporaries ; and though it 
has not been deemed safe to deny Lord Jeffrey's literary emi- 
nence, he is put down among the rest as having completely failed 
in the political world, from the moment that access to power had 
been opened to the party. That he carried through the great 
Befonn Act f(^ Scotlaud, and laid the groundwork for reforming 
her corporations, as well as established the system of burgh 
police, should suffice to disperse at once such idle fictions. But 
the course of his successor in the administration of Scotland was 
marked by the carrying of measures of which it would be difficult 
to overestimate the value, nor could one well exaggerate the diffi-» 
culties thrown in his way by the state of parties in both Houses of 
Parliament, as vmW as in Scotland. To specify all of them would 
be snpearfluous; rbut in this place there »*e some which may 
appropriately be mentioned, because they a^Eected the amend- 
ment of the taw in its most important bpanches. In 1836 he 
carried an Act to lessen the stringency of entails, hf enabling 
lieirs of entail to deal with the property, and creditors to be paid 
under certain proper restrictions. In 1837 he carried a most 
useful Act, touching the jurisdiction of the local courts in small 
debts, and the year after he siicceeded in patting these courts 
upon a more regular and satisfactory footing. It should be 
added that the universal opinion in the House of Commons w$8, 
that from his great fairness, his perfect candour, his full acquaint- 
ance with the subject discussed, and his power of distinct, lucid. 
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and impressive statement, no person in his position had ever 
given more entire satisfaction, and hardly any one could be 
named as his equal. That he distinguished himself in all the 
cases which brought him before the House of Lords in its 
judicial capacity may easily be supposed from his success at the 
Scotch bar, when practising in times marked by the greatest 
lawyers and most eminent advocates of any age. He was found 
without the parade of learning displayed by those whose whole 
lives had been devoted to the black letter of the profession, yet 
perfectly equal to cope with them upon their own ground. He 
had, indeed, that which is the foundation of all great success — a 
perfectly clear understanding, an ample practical acquaintance 
with the subject of debate, and a mind not to be misled by pas- 
sion, or seduced by the vanity of self-display. It was a peculiar 
characteristic of his nature that modesty both strengthened and 
adorned it. We say strengthened as well as adorned, because 
the intellectual powers are hardly more impaired by moral defects 
than they are by the inroads of self-sufficiency and self-esteem — 
as hurtful as they are ridiculous. We have said nothing of Lord 
Murray's public speaking, because we have been dealing with 
more important, more substantial matter ; but in this country a 
most extravagant value is assigned to it, and therefore we may 
record what has been said of him in this respect, we believe, by 
one of his most accomplished successors, who heard his speech 
in 1831 upon the rejection of the Reform Bill, and who, after 
stating that he had heard all the greatest speakers of the day, 
declares that it " was one of those bursts of oratory which elec- 
trify and bewilder, and that he never heard a spontaneous rush 
of more genuine and absorbing eloquence, and that none who 
heard it ever will forget it." 

The office which he held for years of great difficulty, in regard 
to personal and party conflicts, as well as in other respects, was 
calculated to show very remarkably his perfectly honourable, 
equally with his kindly nature. It was said by Lord Grey, under 
whom he acted for part of the time, that whatever application 
came from him might at once be acted upon as a matter of 
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course ; for he alone of all connected with Scotland never urged 
any claim on which the least doubt could exist. Lord Grey, it 
must be added, in fairness to others, had not always made allow- 
ance for the position of those representing a party which had 
for so many long years been excluded from all access to the 
dispensers of patronage. 

In private life Lord Murray was singularly amiable, and in all 
its relations without a fault, unless a fault it be to exercise a 
generosity so unexampled that it might have been regarded as 
romantic, but for the perfectly judicious selection of its objects. 
His connection by marriage with a lady of a distinguished family 
in the north of England formed the happiness of his life ; but 
the early loss of an only son, whose promise had been very great, 
shed a gloom over the days of both these excellent persons, and 
his brother's death, at a much later period, greatly added to their 
grief. 
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abt. XIV.— recent attacks on titles to real 

PROPERTY.— CONSERYATIVE LANDED ESTATES 
BILLS. 

1. Speech of the SoUcitor^GenercJy M.P,, on the introduction of 
Bills to simplify the Tide to Landed Estates^ and to establish a 
Registry of Titles to Landed Estates. February 11, 1859. 
London : Amer, 1859. 

2. Drafts of Bills {No. V) to simplify the Title to Landed Estates^ 
and {No. 2) to establish a Registry of Landed Estates. Pre- 
pared and brought in by Mr. Solicitor-General, Mr. Secretary 
Walpole, and Mr. Attorney-General. Ordered, by the House 
of Commons, to be printed, February 11, 1859. 

3. Drafts of the same Bills as amended in Committee. Ordered, 
by the House of Commons, to be printed, March 1, 1859. 

4. A Letter to the Solicitor^ General on the Landed Estates Bills. 
London : Maxwell, 1859. 
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5. The Title to Landed Estates BUUy and the SoUcitor-Generars 
Speech considered. By F. W. Hawkins, Esq., of Lmcola's lun, 
Barrister-at-La\v. London : Maxwell, 1859. 

6. Remarks for the Consideration of Landowners^ Merchants^ 
Bankers, and Others^ issued by tJie Manchester Law Association; 
and Report of the Sub-committee appointed by the CommUtea of 
the Assoeiation, 

7. Speeches of Robert R, Torrens^ Esq., explanatory of his measure 
for Reform of the Law of Real Property ; to which is appended 
a copy of the Aet, eu passed by the Parliament of South Australia. 
1858. 

SIR Hugh M'Calmont Cairns, the solicitor-general, deli- 
vered himself in the House of Commons, on the 1 1 th Feb- 
ruary 1859, of a speech of great ability, on moving to bring in bills 
for the simplification of titles to real estate, and the improvement of 
conveyancing. Many a county member was carried away by his 
admiration into the belief that there had now arrived, in the 
form of the new solicitor-general, that long-expected reformer 
who was to save, henceforth, the land-owner, the land-buyer, and 
the land-seller, from vexatious harassment and expense. Alas 
for such abused confidence 1 Sir Hugh was only demonstrating 
afresh the truth of a trite remark — that clever things may be 
said aboat vary foolish measures. 

Xf speech was given to man to conceal his thoughts, speeches 
are permitted to members of parliament to cover the ,9b9enee of 
thought In the instance we are now referring to, the bills upon 
vhicb Sir Hugh founded his brilliant addressj are misjsrabLs 
e^u^ples of 4rudaciou8 incapacity. 

It is a legislative crime of the first magnitude to bring forward 
4faft bills, involving such interests as did theae Landed Estates 
Bills, in the forn^ which was stamped upon them when introduced 
to the Hou$e. It is no answer to ^ay they were open to amend- 
ment at all hands ; it is worse than no answer to say — " Why, we 
ourselves amended them largely and materially within three 
weeks after their introduction." If there 13 one n^eans zxv^re 
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effectual than another for causing confusion, contradictions, omis- 
sions, imj>^rfection8, and " messes ^' in our Statute Book, it is by 
a government officer pitching into the House an ill*conceived, 
ill-drawn, or partial draft of a bill, trusting to chance for its 
amendment in its various stages in passing through the House. 
In the process of tinkering one always risks making more holes 
than one mends; but when a score of tinkers of different 
strengths and notions all work at some weak tinman's frail 
manufacture, the moment it is returned into his possession and 
he puts his own head into it, even he, however short-sighted and 
dull he may be, must, upon examination, find it will not hold 
Water. 

The original bills either pretended to be, or professed not to be, 
prepared by competent persons properly instructed as to the 
principles and objiects of the measures, and as to the important 
parts of the machinery to be employed under their provision??. 
This is a necessary alternative. If the bills did not profess to 
be more than sketches of the measures thought di^sirable, and 
were niere suggestions to be remodelled and modified, should 
they be accepted at all ; or if they were intended to be discussed 
and theti put by for the session ; or if they were brought forward 
just as a little attempt of new hands pour passer le temps, or 
because it was felt something must be done to show diligence and 
redeem promises,^ then all we need remark is, that trifling with 
such a subject in such a way is an intolerable impertinence. 

As such conduct, if proved, would incapacitate th© men guilty 
of it from being henceforth trusted with any legislative measure 
of importance, we will assume the other alternative to be the 
litre one ; namely, that the bills professed to be prepared by com- 
petent peJ?sons — to be the result of mature consideration — to 
carry out a necessary reform in a complete, safe, intelligible, and 
ptuctical manner — to meet all the well-ascertained wants in 
approved modes, and with machinery suited to thie material to 

*It has been avowed that the Government Bankruptcy BiU of the 
session 1858 was brought forward because the public expected something, 
but with tike intention of not passing it. 
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be ¥rrought upon, the classes interested, and the days we are 
living in. Assuming all this, we will examine the original bills, 
which we are thus in courtesy forced to believe were in all mate- 
rial points those which the Solicitor-General meant to place, in 
their integrity, on the Statute book, and which he did not intend 
to submit to a process of wretched patching, tinkering, and 
cobbling, either at the hands of himself or of others. In so 
doing, however, it will be convenient, and in the result as 
astonishing as convenient, to compare these original bills with the 
bills as amended in committee by the learned, popular, but rash 
Solicitor-General himself. 

The original Bill No. 1 contained seventy-seven sections. Of 
these, three were altogether omitted, fifteen were materially, and 
twenty-six verbally, amended by the Solicitor-General within three 
weeks of his imposing oration. But this was not all that was 
done to improve the bills ; for, at the same time, the opportunity 
was taken of adding eleven entirely new sections. The thirty- 
three out of the seventy-seven clauses which escaped being 
tinkered by the mast^-hand are chiefly of the most ordinary 
kind, comprising provisions for appointments, salaries, stamps, 
&c., and probably will be found to contain only the mistakes 
ordinarily found in such sections. 

The original Bill No. 2 contained seventy-nine clauses and a 
schedule of forms. The Solicitor-Generars second thoughts 
induced him to omit six of these clauses, to alter twenty-three 
materially, and twenty-eight verbally, and to vary only two out of 
the five forms in the schedula Thus were just twenty-two sec- 
tions, and three forms left as primarily settled ! The character of 
those latter sections is the same as that of the untouched clauses 
of Bill No* 1. In Bill No. 2, as amended, we find eighteen new 
clauses. 

Becent political occurrences have rendered the withdrawal of 
these bills necessary ; but we may expect that their introduction 
into the next parliament, either in their present shape or with 
further amendments, will be attempted. An examination of their 
details at the present time is, therefore, not out of place ; and, 
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moreover^ it is from such an examination that the incapacity of 
the promoters of the measure ever to deal with any reform of real 
property law can be clearly proved. But before we enter upon 
the consideration of the bills in their original inspiration, their 
amended wisdom, and felicitous additions, contradictions, entire 
omissions, partial retractations, and experimentalizing provisions, 
it is necessary to put before the reader a brief outline of the whole 
of the proposed scheme, and this outline Sir Hugh M'Calmont 
Cairns has furnished us in his speech. The scheme embodied in 
Bill No. 1, he thus describes : — 

We propose that any owner in fee simple of land, or any one who has 
power to dispose of the fee simple of land for his own benefit, and who has 
been in possession or in receipt of rent by himself or predecessors for 
a period of five years, may come to the court which we propose to 
establish, and which I will presently describe, and apply to have a 
declaration affirming his title to that particular land. He will have, 
in the first instance, to supply to the court an abstract of his title, and 
a description of the land he claims. It will be the duty of the court 
to see that two things are done — first, that tliere is shown in the 
document submitted to them a primA facie title, and next that the 
petitioner shall declare his willingness and give a sufficient pledge to 
meet such costs as may be necessarily incurred in the further investiga- 
tion of the title by the court. When that is done, the court will 
proceed, by advertisements in the newspapers, and by notices served 
on and in the vicinity of the land in question, to make public the 
application which has been made to them. It will be incumbent on 
the applicant to the court, if he does not claim a clear fee simple, to 
state that he claims a title subject to certain encumbrances, and the 
court may announce that the application to them is for a title subject 
to certain encumbrancee. * * * * If, however, any encumbrance is 
withheld from the knowledge of the court, the publication of the no- 
tice will enable the encumbrancer to appear, and we provide that the 
costs of such appearance, when the claim is proved, shall be paid by 
the applicant. The same course may be taken where two or more 
persons constitute the owners of an estate. We have fixed upon two 
periods in respect to which the court shall be governed in granting 
declarations of title, at the end of the first of which the court may 
make a provisional declaration of title, and at the end of the second an 
absolute declaration. Those periods, although open to further con- 
sideration, are these — twelve months for the first, and three months 
for the second. We have selected those periods because we find from 
a statement of Mr. Hargrave, that the average period in which a sale 
is completed, and the money distributed by the Encumbered Estates 
Court, is 15 months. During that time publicity continues, and there 
exist opportunities for persons to come forward and make claims if 
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thej have anj ; and, considering we are dealing at once and for ever 
with a title, I do not think we ought to fix upon a shorter period. 
There are certain things which every title must be subject to, and 
which we do not propose to interfere with — tithe rent-charges and 
burdens of any description, and easements which can only be discovered 
by an inspection of the property, such as rights of water and other 
matters of that description. So also with respect to leases : — ^We take 
21 years as the ordinary maodmum duration of an agricultural leaae ; 
and iu those cases in which there is a lease which does not exceed 
that period, and the tenant is in possession, we do not propose to 
interfere in any way with that lease or holding, and the title will as 
heretofore continue subject to every instrument of that description. 
These are all matters which can be ascertained by any person who 
may be desirous of doing so on the spot, and not matters as to which 
thtsre will be any necessity of giving notice of title. Well, when the 
declaration of. title is made, we propose that its effect should be as 
follows : — That it should be efficacious in substance, for the purpose of 
change of ownership — that is to say, that it should be a declaration 
which will enable a valid title to be confern?d on sale, or mortgage, or 
lease, or settlement of landed property ; in short, on any kind of 
dealing described in law as taking place for valuable consideration. 
We do not propose that the declaration of title shall be indefeasible, 
so long as the land is really held by the person who obtained it, or 
from him by a voluntary transfer without value. We propose that> 
to serve the purpose of alienation for valuable consideration, it shall 
operate, and that it shall not come into action unless there is some 
purpose of that kind to serve. We further propose, that office copies 
should be furnished by the coui-t under which the provisions of the 
bill, if it should be passed into a law, will be administered, which 
documents will constitute the certificate of title of the owner of the 
land. We also propose that the same process should be pursued upon 
the occasion of a sale, if the vendor or purchaser should deem ib 
desirable to receive from the court a declaration of title of this kind : 
in that case the vendor and purchaser will jointly apply, and there 
will be a conveyance by the court to the purchaser. We, in addition, 
provide that in the case of any claim upon an estate which from its 
nature is reducible to a simple money claim, and which does not go 
to the possession of the land itself, the court shall have the power to 
require that a sum shoidd be deposited with it previous to the decla- 
ration of title, or sale for the purpose of meeting the charge, should the 
necessity for its payment subsequently arise. We propose, moreover, 
that this power of conferring a title on sale should apply to sales under 
the Settled Estates Act, and also to estates under the control of the 
Court of Chancery, the new court in such cases having a discretion to 
decide whether or not an indefeasible title ought to be given. We 
also provide * * * * that if any person should consider that he has an 
interest in an estate — be that interest ever so unascertained or remote — 
which he may think would be likely to be overlook»'d in a declaration 
of title of this kind, he should be emjiowered to lodge with the court 
a caution or caveat, setting forth the land to which his claim applies ; 
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tlie resolt of wliich proceediDg would be, that when application was 
ija-ide fbr declaration of title with reference to the land which was 
albated to be involved in the iclaim, the person lodging the cavecU would 
bfe ^titled to notice of 8n<^ applica/tion. ♦ ♦ ♦ ♦ 

** We pr<^ose that a Landed Esta^tes Court ^onld be constituted, 
with a chief and secondary judge. Tiie c|ualification as to each o( 
those judged, we propose shoiild be this :— that he should be either a 
conveyancer in practice, and who has ptactised for ten years ; or a 
person who has for a certain number of years filled the pOHitton of a 
judge in tlie Landed Estates Court in Ireland. • ♦ ♦ With regard 
to the salairies of the hew judges, what we purpose to do is not to 
place them on a par with the judges wiK> preside in the superior 
courts, but rather to regulate the amount of remuneration which they 
should receive with refereiYce to the question of what might be consi- 
dered a sufficient inducement for a conveyancer in good pi*actice, and 
in all refects effic^ont, to accept one of those appomtmento. Looking 
tij^on the matter, then, from that point of view, we propose that the 
salary of the chief jud^e ttould be £3000, and that of tlie second 
£2500 per annum . We further propose that eadli of them should be 
provided i^th a secretary and a chief clerk chosen by himself, and 
that the new court should, with the Concurrence of the ix>rd Ohancvl-' 
krr, have the power to frame rules for the due regulation of the entire 
of its practice. We also propose that, as questions of law or fact may 
anse in the court, and involve a species of litigation which would be 
fer^igh to its constitution, it should be enabled to sabmit such ques« 
tions to the decision of some other tribunal. With respect to the 
financial aTrangemeiits connected with the court, we hold that, if our 
scheme should tarn out to be successful, it will be as the Landed 
Estates Court in Ireland will be, to a considerable extent, if not alto- 
gether, self*supporting. It is, we conceive, considering the benefit to 
be oonfelred On the parties resorting to the court, no unreasonable 
ti?ft[ttireinent to ask those who oome b^ore this court to seek the boon 
ot a sitnple and indefeasible title to theit estates, to pay a moderate 
sum in the diape of a per-centage for the work which they call upon 
it to accomplish in their behalf. If that be done then will the court 
be to & certain extent, if not altogether, self-supporting ; although of 
course it cannot be fairly expected that that will be the case daring 
the first year of its existence." 

The scheme relative to a registry of titles is embodied in Bill 
No. 2, and is described by the Solicitbt-general as follows : — 

" We propose, having once got an estate into such a position that it 
may receive a declaration of indefeasible title, to give to the person 
who has that declaration of title a power to put his name upon the 
register, and, once on the register, it must continue there. Whether 
the name is or is not, in the first instance, to be put on the register, 
is at the cation of the owner, * 4^ « » It wDl now, 
perhaps, be desirable that I should describe how we propose to meet 
the case of dealing with the land which we have thus got fixed on the 

VOL. VII. NO. XIII. O 
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register, and I think it will be best to show, in the first place, what 
we do with regard to dealings which fall short of a transfer of the 
estate from one man to another. As to leases, I do not propose that 
the bill should affect 21 years' leases when tenants are in possession. 
They will go on as at present^ and will not be affected by registration. 
With regard to longer leases, we propose that the holder of such a lease 
shoald have a right to put on the register, when his title is once 
proved, a leaseholder's notice ; not a registry of his lease, nor a descrip- 
tion of it, but simply a notice of his name and address. Where this 
leaseholder's notice is entered, then, before any dealings with any 
estate can take place, the person so dealing will have notice, and the 
persons proposing to purchase will have notice that he is a leaseholder. 
With regard to mortgages which do not involve the transfer of the 
estate, what we propose is this : — Many people who borrow or lend 
money do not care a straw whether or not the fact is published at 
Charing-cross, while, on the other hand, many are unwilling that there 
should be any publicity. We shall endeavour to meet both of those 
cases. We propose that there shall be a power of registering mort- 
gages, just in the same way as there are now registered mortgages of 
ships. These registered mortgages will thus be the title to the mort- 
gage charge ; they will pass, by transfer upon the register, from one 
man to another, and be in themselves a sort of estate in the charge ; 
and they will always appear on the register as a check upon any deal- 
ings with the property. That will meet the case of mortgages as to 
which there is no desii^ for secresy. But we propose that mortgages 
may go on unregistered, as at present^ and that any person who has a 
mortgage may simply protect himself by a mortgagor's caveat, which 
will reveal nothing, but will entitle him to notice before any dealings 
to his detriment can take place with the land, while it will also serve 
as a notice to any person who is about to deal with the land that this 
mortgagee has an interest in it. « ♦ « « I pass now 

* ^^ ^|^ « to sal&s and settlements. • Under this bill any 
intending purchaser of an estate will have only to say to the vendor, 

* I will give you so much money for your estate as soon as you show 
me that your name is on the register, and that there are no ca/veats. 
If there are caveats you must settle with them, and when you have 
settled with them, transfer the estate to me, and here is your money.' 
As to settlements, when it is wished to settle an estate the course will 
simply be to transfer it to the names of the trustees of the settlement ; 
and we propose to adopt a most valuable suggestion made in the report 
of the commissioners,^ namely, that those trustees * * « * 
should be tenants in common, « * * « that the moment 
one dies there should be an incapacity to deal with the land until 
another is appointed in his place. That provision will keep up the 
number of trustees, and will, I hope, satisfactorily meet the case of a 
settlement. I have been speaking hitherto of transfers for valuable 
consideration. Here, as in the case of declaration of title, we propose 
that where the transfer is merely voluntary, and not for any valuable 

1 The solicitor-general here refers to the report of 1856, upon the regis- 
tration of titles. 



i 



The Landed Estates Bills. 195 

consideration, it should be dealt with according to the present law of 
voluntary dispositions, and that if there has been any fraud or impro- 
priety the transfer should not confer a title on the transferee. The 
only other point in the scheme is that of caveats. We propose that 
caveats 2«hould be of two kinds — caveais proper and caveats of inhibi- 
tion. Any person who thinks he has a right to be apprised of any 
dealings in respect to an estate upon the register may enter a caveat^ 
the effect of which will be that no dealings can take place until the 
lapse of a certain number of days after notice to the cautioner, just as 
is the case in matters connected with stock. If the owner undertakes 
to satit*fy the Landed Estates Court, by proper security to the extent 
of the whole value of the estate, that the caveat has been wantonly and 
improperly entered, he may then, without waiting the specified number 
of days, have it removed. * So, also, the court may order the caveat to 
be taken off after hearing the parties, andy if it has been wantonly 
entered, the person entering it will be answerable for any damage 
caused by the delay. Caveats proper, therefore, will be put on the 
register simply by individuals. Inhibitions will be of a more perma- 
nent and formal character. When there is a settlement for a great 
number of yeai-s, the inhibition will operate as a restraint upon sale, 
and will be put upon the register by the court itself, if it thinks fit to 
do so, until the expiration of a particular time, as, for example, until 
the children under a marriage settlement come of age. These inhibi- 
tions will be placed on the register by the court, and it will not be in 
the power of any individual to enter them. ♦ » » » The 
question then arises — Where do you mean to have this registry 1 We 
propose that it should be a metropolitan registry simply « * « 
We propose also that it should be self-supporting, by means of moderate 
fees taken in return for the services which it will perform, such fees to 
be a matter of future regulation ; and in this way we hope that very 
little charge will ultimately be imposed by the establishment of this 
office. I should add that, inasmuch as the register is to be confined to 
estates in respect of which there has been a declaration of title by the 
Landed Estate Court, and inasmuch as I have assigned a period of 
fifteen months to elapse before thet'e can be any declaration of title, it 
will not be necessary that the work of the registry-office should com- 
mence at once. I propose, therefore, that the operation of this act 
should be fixed by orders in council, according as it is found that the 
Landed Estates Court has made progress." 

We now proceed to the examination of some of the details of 
the bills which Sir Hugh, in concluding his speech, ventured to 
hope would be found not ill-considered. 

The three sections in the original Bill No. 1 , which were dis- 
carded, are sees. 18, 26, & 28. Sec. 18 provided, that whenever a 
contract for sale was entered into, the parties to that contract, or 
either of them, might apply to the Landed Estates Court for a 

' There was no clause to this effect in the bill. 
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convejranoe to the parcliaser, with the restrid^ion that the applt* 
cation should not be made by the vendor alone without the con- 
sent of the purchaser, or by the purchaser alone without the 
consent of the vendor, unless, in the letter case, the purchaser 
should give security for payment to the vendor of aill such addi- 
tional expenses as he might thereby sustain, 1)eyond the expenses 
he would have sustained if no application had been n>ade by the 
purchaser. Now, in the first place, it is unreasonable that a 
yend<>r should, at the optioa of a purchaser, be forced into a 
IfMided Estates Court litigation ; ^iQcondly, while the purchaser 
might be (woaeouting bis suit in the Landed Estates Court, the 
▼end<»r might proseoute kis for specific performance in the Court 
of Chancery, and ihus a conflict between the two counts n»ight 
have arisen ; and thirdly, the judges of the Landed Estates Court 
must have had recourse to a -clairvoyant to determine what the 
vendor's costs might have been had something been done which 
was not, and was not intended to be done. 

Seiction 26 directed that the court should not execute a con- 
yeyano^ to a purchaser without the consent of the vendor, unless 
proof should be given of the payment of the purchase-money. 
T'M^ clause was objectionable, inasmuch as the Court, in the first 
iiistanoe, exeovtes the ccMSveyatOce provisionally, and the purchaser 
certainly could not be required to pay the purchase^money to the 
vendor upon the execution of a conveyance which might be 
annulled. The amended bill is silent as to the ipayment of pur- 
chase-money ; but under the power to make rules for giving e&oot 
to the objects of the measure, the court could, we pr-esume, make 
rules on this somewhat important point 

Section 28 gave the Landed Estates Court all the power of 
selling la^d vested in the Court of Chancery, by tlie Leases and 
^^es of Settled E:>tates Acts ; thus not only creating a new juris- 
diction, cpi^curreot with that of the Court of Chancery — the con- 
fiiequenioes of which might have been^ that an application for a sale, 
refused by a Vi<?e-Chancellor, might have beea entertained and 
granted by the new oourt-r-rUit also giving the new court powers 
of effecting sales of settled lands of aU tenures, and of every kind 
of interest in settled lands, whilst the rest of the bill applied only 
to estates in fee simple. This section must have been remarkably 

Well-considered ! 
The eleven new sections in the amended bill No. 1, are sece, .2, 

1'9, 37, 3X, 33, 41, 43, 47, 49, 67, and 68, 
Section 2 provides that the act shall apply to England only; a 

neceasary prpvi^rion, seeing that there wa^ nothing in the original 

Jnll to limit the operation of the measure to that part of the 

united kingdpni. 

A trustee with power to sell, was empowered to apply, with a 
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mw to a sale, to the court for a declaratioa establkhing his title 
to sell ; but the. five years' possession clause, which is referred to 
ia the: Solicitor-geoerars speech, would have e&ctuallj prevented 
trustees not ia possession or receipt of the rents of the trust 
estate, from taking, advantag^e of the act. Sea 19 of the amended 
biil, therefore, provides that possession or receipt of rent by any 
person, consistently with the iostrument creating the trust, shall 
W deemed to be the possession or receipt of rent by the trustee. 

Section 27 empowers the court to make rules as to the mode 
of executing' and confirming a conveyance by the court, and of 
making, modifications therein, or additions thereto. 

It being considered doubtful whether, under the original bill, 
the court could make more than one declaraition or one convey- 
ance in respect of any one application, sec, 31 put an end- to 
the doubt, by providing that the court may, to suit the convenience 
©f the. applicant, make several declarations in respect of, or several 
conveyances of, different portions of land in respect of which the 
application/ is made* 

Where land* is subject to any doubtful claims capable of being 
compensated by money, the Landed Estates Court is empowered 
to. free the land from such claims upon payment of such a sum 
of monejr as the cour4; may deem sufiScien t By the original bill the 
money was directed to be paid into the Bank of England (where 
it would have lain idle), to an account to be named by the 
courts Sec. 33provides that compensation money may be paid to 
trustees. apprx>ved of by the court, or into the Binkwith the 
privity of the Aooountant^general of the Court of Chancery, to 
the credit of such matter as the Landed Estates Court may direct, 
with power for that court to order the money to be invested 
on. application' for that purpose by any person interested in- it 
Now here we have a notable example of the dangers of 
tinkering. Sec 3 4 of* the amended bill is a repetition of sec. 31 of 
the original bill, with some verbal alterations ; but these have 
not been made witli. regard to the new sec. 33 j and thus we find 
that the Landed E^itates Court is directed to determine the rights 
of persons interested in the compensation money " so paid into 
the Bank of England under this act," and to distribute the same 
aecerdingly; but what i» to become of the compensation money if 
paid'totrii^ees under sec. 33, th&bill does not say. 

Sections 41 and 42 relate to the notices to be giveii to persons 
bjv wbom oatyeats may be lodged. A notice mtay be sent by post, 
or may be served upon the cautioner personally ; and, if sent by 
post, the letter is to be registered and marked outside, '^ Landed 
Estates Court/' — (Am^aded Bill, sec. 40.) The original bill 
provided that the notice, . if served by post, should be deemed 
to have been served at the time when tho letter coutaining., thj 
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same would be delivered in the ordinary course of the post 
(sec. 37) ; but the amended bill provides that no proceeding shall 
be taken on the faith of the notice having been served, until after 
the expiration of such period, not lees than five days, as the 
Landed Estates Court by general order may appoint (sec. 40) ; 
and the new sec. 41 directs the Postmasijer-general to return to the 
** Registrar" — we think that the words "of the court" might 
have been added — all letters so marked as mentioned above, and 
addressed to any person who cannot be found. 

Section 42 provides that no purchaser, for valuable considera- 
tion, shall be aflfected by the omission to send, or by the non-receipt 
of any notice. There is a similar section in the amended bill 
No. 2, and on this last we shall have to make some remarks by- 
and-by, which will be applicable to both sections. 

The original bill imposed a penalty on persons suppressing 
documents or evidence in the course of proceedings before the 
court. Sec. 47 of the amended bill imposes also a penalty on 
persons fraudulently alteripg any documents in the course of such 
proceeding, or giving false information to the court, knowing the 
same to be false. 

Section 49 provides that nothing in the act shall entitle any 
person to refuse to make a complete discovery by answer to a bill 
in equity, or to answer any question in any civil proceeding in 
the courts of law, equity, bankruptcy, or insolvency ; but no such 
answer is to be admissible in evidence against such person in 
any criminal proceeding under the act How it happened that 
the law-oflScers of the crown should have put their names on the 
back of the original bill without seeing to the insertion of such a 
clause, must be a matter of astonishment to all. 

The original bill directed that the court should hold its sittings 
at a place to be provided by the Treasury, and empowered the 
judges to sit in chambers efther together or separately, and gave 
the judges so sitting the same powers as if sitting in open court ; 
but whether the judges were to sit together or separately, or for 
what purposes they were to sit in open court, the bill did not 
mention. Sec. 67 remedies this defect, by providing that the 
judges shall sit together in open court for the determination of 
such questions arising upon the examination of titles as may be 
reserved by them — the words " or either of them " are omitted — 
for discussion in open court. 

By the original bill any person might have appeared before the 
court as agent for another ; sec. 68 declares that no person shall 
be entitled to appear for another in any proceeding in the court, 
unless he is a barrister, solicitor, or certificated conveyancer. 

We now turn to the original bill No. 2, the omitted sections of 
which are sees. 17, 44, 48, 49, 53, & 55. 
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Section 17 provided, that where any land was charged, in 
pursuance of the act, with the payment of any money or interest, 
there should be implied (unless such implication be expressly 
negatived)^ a covenant, on the part of the registered proprietor, 
to pay the money and interest so charged. We do not know why 
this clause has been omitted It would have been useful, ioas- 
much as money might have been lent on the security of a 
registered charge alone ; whereas, under the amended bill, such a 
proceeding, if not impossible, w^ould be impolitic, for the borrower 
would be but a simple contract debtor; whicb^ supposing the 
security of the land charged to prove insufficient, would not be 
satisfactory. Could trustees, for instance, lend their money on 
such a security ? 

Section 44 provided that if any person should suppress or 
misrepresent any document, or faot, relating to the title to any 
registered land or mortgage, he should he gijilty of a mis- 
demeanour. When it is remembered that the title to registered 
land, or a registered charge, can be affected only by what appears 
on the register, and that one great duty of the registrar is to 
suppress all notices of trusts, and that no purchaser is to be 
affected by any notice, of any ^nd, not on the register, it is 
difficult to conceive what pos^ble object the draftsman could 
have had in view when he penned this clause, and still more 
difficult to account for the fact of the Solicitor-general permitting 
it to remain after he had well considered the whole of the bill in 
which it was contained. 

Section 48 provided that the registrar should keep a list of the 
persons by whom notices of leases had been given, and that the 
person whose name was entered in the list, should be deemed to 
be the " holder of the notice " in respect of which he was 
registered, and that no notice should be removed without the 
consent of the holder, for the time being, of the notice. An 
extremely clever provision is this, by means of which, in the 
event of forfeiture of the lease, and eviction of the lessee, or upon 
the expiration of the lease, iij would have been impossible to 
remove the notice without the consent of the holder. The 
framers of the bills seen^ at first to have thought that this consent 
would in no case be withheld ! 

Section 49 provided for the transmission of notices, upon the 
death, bankruptcy or insolvency of the holder, or upon the 
marriage of a female holder, but made no provision for transmission 
on assignment of the lease b^ the holder himself, 

Section 55 provided that on the death of a cautioner his 
personal representatives, in the event of bankruptcy or insol- 
vency his assignees, and in the event of a marriage of a female 
cautioner her husband, should be entitled to notice in the place 
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of the cautioner so dying, becoming bankrupt or ii^ol^e^t^ or. 
marrying. Here, again, no provision was ma<le for the case of a 
Bnle, and conveyance or assignment of the interest in respect of 
which the caution may have been lodged; and moreover to 
enact that the representatives, or assignees, or h,u^band of a 
cautioner, shall be entitled to notice without requiring them first 
to give notice of the death, bankruptcy, &&, of thje cautioner,. ap,d 
to furnish their own n:unes and addresses, is simply absurd It 
will also be obsei^ved that no provision was made for the case of 
an interest in land, descendible to tha h^r of a cautioner^ or of 
any interest devised or bequeathjed by hixn. 

In lieu of sees. 48, 49, & 55, the amended bUl contains a 
new section (sec. 77), empowering the Landed Estates Court, with 
the sanction of the lord chancellor, to make rules for the tnmsfer, 
transmission, and withdrawal of notices of leases and of caution, 
and for the regulation of any matters relating to. registry not, 
provided for by the act 

Section 53 directeil how notices were to be served on a 
cautioner. The amended bill, however, contain^ a. nest o( clauses^ 
relating to notices, of which we shall presently say a few wordsSr 

The new clauses of the amended bill No. 2, are sees. 12, 21^ 
44, 61, 62, 63, 64, 65, 66, 67, 6.8, 77, 78, 79^ S^. &S, 90,' 
and 9 1. 

The registration commissionet^ in. their report of 1856, in, 
considering the objections to a system of registration of assurances, 
remark (p. 13), that one objection " to a registca^tion of assurances, 
would be the enhanced, difficulty of obtaining loans by a, de^posit of 
deeds. The transactions of this kind are very numerous* At 
present a respectable man in possession of title-deeds may^ and 
does, obtain relief in sudden emergencies conficlentially, easily, 
and at a few hours' notice .... we may confidently conclujde,, 
that any system of registration which, did not provide for arrange- 
ments equal in cojivenience to the deposit of deeds, wx?uld fail to. 
meet with general acceptance.'* Notwithstanding these remarks, 
no provision equal in convenience to that of a deposit of deeds 
was made in the original bill. Section 12 of the anaended bill 
provides that the deposit of the land certificate,, shall for the 
purpose of creating a lien on the laijid, be deemed equivalent, to a 
deposit of title-deeds. 

The original bill did not empower a registered proprietor to 
charge his land with the payrnieat of an annual sum, but merely 
with a gross sum and interest (s=je sec. 15) ; sea 16. of the amended 
bill remedies this, defect, and sec. 21 gives the proprietor of a 
charge of an annual suih, not haying a power of sale, over the 
Und charged, all such remedies for the recovery of such annu;4 
sum as. he might have enforced if the same, had been ^ renJr 
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charge duly charged upoa the land by an unregistesed ia»tru- 
meQt. How is a person to determine what remedies he might 
h^ve had if aa iustruoaeut existed which does not exist I 

Section 44 supplies a grave defect in the origmal bill; it 
requires the registrar, on the requas^ of a proprietor, ta certify the 
s^ate of the title of the proprietorr— in fact, to forni&U him with 
an authorized abstract of his title, and of all charges, cautions^ 
&c., affecting his land. 

Vast powers are: given to the I^anded Estates Court by this bill. 
S.ection 6JL provides that barristers^ solicitors, and certificated 
conveyancers, may practise in matters arising out of the apt, in 
the same manner as they are empowered to practj,se in that court 
1^ the act No.. 1. 

Sectioa 6Z provides^, that in a suit for specific performance, the 
court having cognizance of such. suH> may cause all persons havings 
registered interests in the land in question, or having entered up 
nptices of leases, cautions, &c., to appear in such suit, and shew 
c^use why the CQnti;act should not be specially performed,; ai^d, 
s^Q. 63 pcoyi<les for the payment of the costs of all such persons. 

Sections 64 — 68. relate to notices,, and comprise additions to, 
and alterations of, various sections spread over various parts of the 
original bill. By sec. &4i every perso;! whpse name is entered on 
the register as proprietor of land or of a charge, or as cautioner^. 
o^-aa entitled to receiv.e any notice, or in any other character, is 
irequiued to give an address in, England. The original bill 
reqwed an address in^ the metropolis, to be given in all ca^es. 
By sec, 65 every notice required to. be given to any person may 
be served peraenally, or may be sent by post ia a registieied letter,, 
xnarked outside, " Landed Registry" — why not Land Registry ? — 
wd such^ notice — *^ if served by post/' ought to ba^ve followed, as 
in bill No. 1, se(?. 4.0 — uidess returned, shall be deemed to h^ve 
been served, " oft the cauLiov^r " at the time when it would be 
delivered to hini in the ordinary course of the. post ; but na pro^ 
ceeding is. tp be taken on the fiiitb of such notice having beew. 
sei^ved untiL the expiration of such period, not less than five day^ 
as the Landed Estates Court m^y by general order appoint. It 
m^stbe here observed that the registered psoprietor of land» or of ^ 
cha^^e, is, in certain cases entitled to.nojbice; bui^, as he is^ not a 
Qautwiier^^th^ \ior\Aon of sea 65 which limits the timawithia 
whic^ notice, is to be deemed to have been served^doea not £^ply 
to. him. Tbis is voPi example of the evil of patching; the plQoe.of 
section 65 which we allude to is taken out of bill No. 1, sec. 40 1 
there the term " cautioner " is extensive enough, because UAder 
that bill caJUtionei;s are the only persons to whom such notices by 
postar<^ required to be sent; but this, little bit does act match 
the clauses in bill No* 2.. 
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Sea 66 relates to the return of letters to the Registrar, and is 
similar to sec. 41 of bill No. J. Sec. 67 is in these words — " On 
the return of any letter containing any notice, the Registrar shall 
act in the matter requiring such notice to be given, except under 
the direction of the Landed Estates Court, &c." The word " not" 
has been omitted between the words ** shall " and " act" The 
draftsman may console himself with the reflection that a similar 
mistake has before occurred, not only in bills, but in an act of 
parliament (See 9 Geo. IV., c. 55, a 46; 5 & 6 Will. IV., c 34). 
Sec. 68 relates to the protection of purchasers, and is similar to 
sea 42, in bill No. 1. 

Sections 77, 78, and 79, relate to the rules to be made by the 
Landed Estates Court. Sec. 77 we have already had occasion to 
refer to. Sea 78 provides that the rules shall have the force of 
an act of parliament, and may be altered, &a ; and sea 79 directs 
that the rules shall be laid before parliament 

The original bill declared the forging of the registrar's seal, and 
other offences of a similar nature, to be forgery, but did not define 
the punishment on conviction. To this clause are added four 
sections, viz., sees. 87, 88, 90, and 91. Sea 87 declares that if 
any person fraudulently procures an order of the Landed Estates 
Court, in relation to registered land, or any entry, erasure, or 
alteration on the register, such person shall be guilty of a misde- 
meanour, and it provides that the parties to the fraud shall not 
be benefited by it Sea 88 provides, that no proceeding or con- 
viction for any act declared to be a misdemeanour, shall affect 
the civil remedy which any person aggrieved may be entitled to 
against the person who committed the act Sec. 90 defines the 
punishment for felony ; and sec. 91 relates to the obligation to 
make discovery notwithstanding the enactment of penalty, and is 
similar to sec. 49 in bill No. 1, already referred to. 

We cannot refer particularly to all the alterations, material and 
verbal, that have been made by the Solicitor-general in his original 
bills ; for the only mode of distinctly pointing these out would be 
by printing the original and altered sections side by side. We 
must content ourselves with noting the sections of the original 
bills that have been altered, and the corresponding sectious in the 
amended bills, and with mentioning some few of the more promi- 
nent alterations and of the grosser blunders^ in addition to those 
we have already inpidentally noticed, leaving the reader, if so 
inclined, to compare the remainder of the clauses the one with 
the other. 

As to Bill Na 1. 

The sections of the original bill, materially altered, are : — 

Sects. 8, 9, 13, 14, 16, 17, 20, 23, 25, 29, 34, 36, 37, 41, 48. 

The corresponding sections of the amended biU are : — 
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Sects. 9, 10, 14, 15, 18, 20, 22, 25, 28, 30, 37, 39, 40, 46, 55. 

Sections verbally altered are : — 

Sects. 3—7, 10, 11, 12, 21, 22, 30, 31, 32, 38, 39, 40, 43, 50, 
56, 57, 62, 64, 70, 72, 73, 75. 

The corresponding sections of the amended bill are : — 

Secta 4—8, 11, 12, 13, 23, 24, 32, 34, 35, 43, 44, 45, 50, 57, 
63, 64, 72, 74. 80, 82, 83, 85. 

As to Bill No. 2. 

The sections materially altered are : — 

' Sects. 6, 12—16, 19, 20, 23, 24, 26, 28, 29, 30, 38, 41, 42, 47, 
52, 54, 62, 70, 76. 

The corresponding sections of the amended bill are : — 

S^^cts. 6, 13—17, 19, 20, 24, 25, 27, 29, 30, 31, 39, 42, 43, 48, 
51, 52, 59, 75, 84. 

The sections verbally altered are : — 

Sects. 2, 4, 7, 8, 18, 21, 22, 31—37, 39, 40, 45, 46, 50, 51, 57, 
58, 59, 61, 72, 73, 74, 78. 

The corresponding sections of the amended bill are : — 

Sects. 2, 4, 7, 8, 18, 22, 23, 32—38, 40, 41, 46, 47, 49, 50, 54, 
55, 56, 58, 80, 81, 82, 86. 

We will now examine some of these amendmenta Sect 15 of 
the amended bill, No. 1, is as follows : — 

'* Whenever a final declaration has been made establishing the 
title of any person to land, every purchaser for valuable con- 
sideration of the land mentioned in the declaration, or of any part 
thereof, or of any interest in such land " — the words ** or in any 
part thereof" are wanting — ^'^ shall be deemed to hold the same 
for an estate in fee simple, or for such less estate as may be con- 
veyed to him, with the reservation, and subject to the incum- 
brances (if any), appearing in the declaration, or created since 
the date of that declaration, and subject also, except in so far as 
the contrary is expressed in the declaration, to such charges and 
interest (if any) as are hereinbefore declared not to be incum- 
brances, but free from all other estates, incumbtances, and 
interests whatsoever "-rrhere the 14th section of the original bill 
stopped, the amended section proceeds — " including all estates, 
interests, and claims of her Majesty, her heirs and successors.'' 

The maxim, Roy nest lie per ascun statute si il ne soit 
expressement nosme, must have been forgotten by the framers of 
the original bill, or perhaps they thought it advisable to leave it 
open whether the Crown would be bound by the general nature 
of the words of the section or not The same blunder occurred 
in several other sections of the original bills, and is, in all cases, 
now rectified — (see original bill, No. 1) sec. 25 declaring the 
effect of conveyance by court ; original bill, No, 2, sec. 1 3, 
defining the nature of the estate of the jSrst registered proprietor ; 
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and same Lill, sects. 26 and 29, defioing^ the natiare of the es^te 
of a purchaser for valuable conijiJeratioD, and of a voluatary 
trwsferee respectively, and the correspondang sectioos of the 
amended bills. 

Section 8 of the original bill No. I, contained an eounusration of 
tfa^ several chiirges and iateirests wbieh were not to be deemed in- 
cumbrances under the act Amongst thjem< we find titJhe. rent* 
charges, quit rents, easements of various kinds,. &c», but land tax 
was not noticed. In sea 12 of the originsd bill Noi 2, which 
defined the various charges to which all registered land wa» to be 
deemed subject, unless specially excepted, loflid tax and qmt 
rents were nxit mentioned. These defects have, been cured in the 
amended h'lU^ ; but whether land, in respect of wJuch an inde- 
feasible tithe has been procured, would be subject to parhamentary 
or parochial taxes (other than land tax), and rates of a general 
character^ seems to be questionable. 

Section 34, original bill No, I, provided that, when: the oouvt bad 
made a declaration or conveyance, all deeds relating to the land 
should be retained by the courts This section proves one thing 
beyond a doubt ; namely, that the framers of thia^bilL were totally 
ignorant of the ard4»nary^ detaU of the practice of coniveyancing. 
The authors of it could never have perused a siogle abstract of 
title, or a set of conditions of sale,, or a covenant for production 
of title-deeds> otherwise they must have known that title-deeds do 
not always relate solely to the property, of one individual^ and 
that some of the title-deeds relating to one property frequently 
relate to other properties^ otherwise held under perfectly distinct 
Utles. 

Section 37 of the amendedhili,'So. 1, is indeed rather a new 
clause than- an, amendment of sec 34. It properly provides that 
all such deeda delivered to the court asi relate < exelusively to the 
l^ud, and are of no avail except, for the purpose of substantiating 
the title to the land,^ shall be retained by the court, and all. other 
deeds shall be returned, marked in such manner as to give 
notice. to any person inspecting^ them, of tlie proceedings of the 
court in. relation to the land comprised in such retuitied deeda 

Many of the powers which, under the original bill No/ 2, w^e 
vested in : the r^istrar, are by the amended^ bill taken from him, 
and vested iu the Landed Estates Court; For instance, when^ 
upon the first registration; of land,. notice of an ineumbronoft has 
been entered on the register, the registrar, on proof being given 
to him of the discharge of the incumbrance, was directed to enter 
on the register a m^norandum of the discharge (sea 14)« By. the 
amended bill, sec. 15^ the Landed Sstates Court is to direct the 
r€\gistrar to enter such memorandum. Again, the registrar^ on 
the r^equisition of , the proprietor of a charge, or on the produotkn 
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of suflScient ^viJe^ee that a charge had determined, was dirocted 
to "eater the discharge" — not a memorandum of the discharge — 
on the negidter. — (Original bill No. 2, eec. 23.) By sec. 34 of the 
amended biU, the regisitrar is directed, on the requisition of the 
proprietor of a charge,- or on the production of an order of the 
Landed Estates Court, to enter a mennorandinn of the discharge 
on the register; and a necessary aiidition to the section is made 
by stating that« upon such entry being made, the land shall be 
4eemed to be discharged. 

Instruments such as transfers and charges, which, under the 
origmal bill No. 2, were required to be attested by *' one or 
more wifnesses, " hy the amended bill aire required to be attested 
by a solicitor — (See original Wll No. 2, sec. 16, 24, and 80, and 
correeponding sections in amended bill.) This amendment is 
certainly a good one, for it lessens the danger of fraud. 

For the word "mortgage,^ which occurred over and over 
again in the Original bill No. 2, the word " charge " is substi- 
tuted in tthe amended biU« 

Section 19^ in the original bill N04 2, proTided that any 
mortgagee might, in default of payment of the mortgage money 
or mtereet, ^' enforce all su(^ remedies against the mortgagor 
for the i«c©'?ery nrf the money due to him, or for the foreclosure 
of the land, or otherwise howsoever as he might have enforced, 
if such land were not registered, or as near thereto as circum- 
stances admit ;'' but what remedies the mortgagor nught have 
^nfoa^oed if the land had sot been registered, could not possibly 
have been deterssiaed by any one, not even by two conveyancers 
of ten years' standing. The corresponding elause in the 
amended bill in strictness ought to liave been included in our 
Kst of sew clauses; it is to tiie effect that the }>roprietor of a 
charge may enforoe a foreetosore of the land in the same manner 
ia which he might enforce the same if the charge were secured 
hy a conveyance of the kind to him, ftab|ect to redemption ; 
this clause is better than the Ooe which it dupersedes^ yet it 
id&nls aaodier example of awkward reference so common in this 
biil^ to something that vtighi have been, but is not, done. 

Section 38 of the origmal bill No* 2^ is as follows : — *^ The 
h««band of any female proprietor of land shall be entitled to be 
registered as co^pmprietor with his wife of such land ; " but no 
provisioa was made for taking the name of the husband oiF the 
register upon his death. Sec. 39 of the amended bill directs 
that the husband ^faaU be described as oo-proprietor in right of 
his wife, and on his death the original registry of the wife, with 
a change of name if necessary, shall revive. This new section 
{irovid^ for the case of the husband dying in the lifetime of his 
wile ; but how if the wife shodd die first, a^ the husband not 
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be entitled to the curtesy of England ? The case has been 
omitted. 

To show the effects of tinkering, we will print sec. 39 of the 
original bill, and the corresponding section of the amended bill 
side by side. 



Original Bill. 
Sec. 39. Where land is regis- 
tered in the joint names of hus- 
band and wife, no registered dis' 
position of such land shall be made 
until the wife has been examined 
by the Landed Estates Court, <&&, 
and has assented to such disposi- 
tion, after full explanation of her 
rights in the laud, and of the 
effect of the proposed disposition. 



Amended Bill. 
Sec. 40. Where land is regis- 
tered in the joint names of hus* 
band and wife, no registered de(d- 
inga with such land shall take 
place until the wife has been ex- 
amined by the Landed Estates 
Court, <fec., and has assented to 
such disposition after full explana- 
tion of her rights in the land, and 
of the effect of the proposed dis- 
position. 

Now, the use of the term " such disposition," when no dispo- 
sition has been mentioned before, is, to say the least, not very 
accurate. 

Section 42 of the original bill No. 2, is divided into six sub- 
sections : of these two have been altogether omitted, and three 
have been amended in the corresponding section of the amended 
bill (sec. 43), which also contains four new subsections. The 
section defines the rules to be observed with respect to registry. 
The fourth subsection was to the effect, that no alteration should 
be made in the registered description of the parcels except 
upon the requisition of all parties interested, and upon the pro- 
duction of such evidence as the registrar should approve of. 
The omitted subsections (Nos. 5 & 6) are as follows : — No. 5, 
" The registrar shall not be compelled to recognize any descrip- 
tion of any parcel other than the registered description ; " and 
No. 6, " Where the description by which any parcel was origi- 
nally registered is altered, each proprietor shall be responsible 
for the identity of such altered parcel with the parcel as origi- 
nally described." What the draftsman meant by being " respon- 
sible " it is impossible to imagine ; nor was it clear to whom 
** each proprietor " referred, or for what each proprietor would 
be responsible. The fourth subsection in the amended section 
provides, that no alteration in the parcels shall be made except 
under the order of the Landed Estates Court. No registered 
owner, therefore, would be able to sell a part of his estate with- 
out subjecting himself to the trouble, annoyance, and expense of 
resorting to this new Court of Chancery ! 

Three of the new subsections relate to succession duty. No 
transfer of any registered land, and no creation of a charge, is to 
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be made until a certificate has been obtained from the commis- 
sioners of inland revenue, that no succession duty is payable in 
respect of the land. The commissioners of inland revenue are 
required to give such certificate upon such declaration being 
made, or such other evidence being produced as the commission- 
ers may require, and the registrar is directed to see that such 
certificate is duly obtained; but no transfer or charge once 
entered on the register is to be invalidated on the ground that 
the certificate was not obtained, or on the ground of any 
informality. These three subsections would not aifect a lease, 
though it might be for a thousand years, at a peppercorn rent. 
The fourth new subsection provides that when an instrument* 
required to be attested by a solicitor, is executed out of England, it 
may be attested by a solicitor of the Court of Chancery in Ire- 
land, a writer to the signet, a consul, vice-consul, or notary 
public. 

By sec. 76 of the original bill No. 1, a scale of costs, to be paid 
to persons other than the officers of the registry, was to be 
fixed by the Landed Estates Court ; by sec. 84 of the amended 
bill this scale is to be fixed by the Lord Chancellor, with the 
assistance of the Lord Justices and the judges of the Landed 
Estates Court ; and the section moreover contains a valuable 
addition, namely, that the scale of costs may be based either 
wholly or in part on an ad valorem principle. 

It is very remarkable that, even in the clauses relating to 
stamps, some amendments were necessary. The draftsman, had 
he taken the trouble to search for precedents, might have found 
plenty that would have served his turn, and saved him from 
bungling; for instance, in sec. 70, origmal bill No. 1, and sec. 
74, original bill No. 2, it was provided that, when any fees are 
payable in respect of any document, a stamp denoting the 
amount should be affixed to the document. An impressed stamp 
is often found to be more convenient than one that requires to 
be affixed ; and the amended bills provide that stamps may be 
afiSxed or impressed. 

Some of the inaccuracies and defects which are to be found in 
the amended bills we have already noticed in the foregoing 
remarks; there are yet others — many others — a few only of which 
we now propose to consider. 

Section 15 of bill No. 1 has been given in extenso in a previous 
page. The expression, " every purchaser for valuable considera- 
tion of the land mentioned in such declaration," in that section, 
is somewhat vague. The person whose title is established may, 
in the strict legal sense of the word " purchaser," be a purchaser 
for valuable consideration of the land mentioned in such declara- 
tion; does this section apply to him? The meaning of the 
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filtnier of the bill was, ho doubt, that the section should apply- 
only to a person who may become a purcliaser siihseqiienUy to 
the date of the declaration, but the " well-consid^redj" se(Stiott 
does not express thk. 

Again in sec. 18 we find that "any trustee of kftd with 
power to sell, Und any donee of a power of selling land, ihay, with 
a view to a sale, apply to the court for a declaration estaWishiiig 
his title to sell . . . . and when a final declanitien has been 
mlide, establishing the title of such trustee or donee to sell, aW^ 
pnn^aier^* — this time it is a»y, not every purchaser — "fcttr 
valuable consideration of the land mentioned in such declaration, 
or of any part thereofj or of any interest in siich hwid " — ^h^re agala 
a^e the words **or in any part thereof" omitted — *^ shall be 
deemed to hold the same for the same estate, and with thfe same 
incidents, as if he had purchased the same for valuable cofisider- 
ation of a person who had obtained a declaration establishing 
his title to such lartd." The vagueness in this clau&e is even 
more striking than in sec. 15 ; for mj<y not ^ any purchaser " be 
construed to mean any purchaser from a cestuique trust t 
Moreovdl*, in s<ic. 18, the power to apply is giren to any ti*usrteej 
not to a trustee harhig a power of sale exteiiding to the JFee 
simple only ; and consequently a trustee for sale of land of any 
tenure, or of any interest in land, may, according t6 the strict 
terms of the section, apply to the crourt for the declaration. What 
construction the Landed Estates Court, or a Vice-Chancellor, 
or the Court of Appeal in Chancery, or the House of Lords, 
would put on this section, we dare not presume to say. 

The bill contains provisions with respect to the inode of appli- 
cation ; the notice to be*given by the court, &c., in cases where 
an application for a declaration of title is made. Sec. 21 pro- 
vides that tliese provisions " shall apply to cases where the court 
proposes to execute a conveyance to a purchaser, with the substi- 
tution of the wo id * vendor' for * applicant^ where the vendor 
is not the applicant, and of words relating to a cotiveyance by 
the court for words relating to a declaration of title." Let u3 
apply this interpretation clause to one or two of the provisions. 
By sec. 6 the notice to be given by the cdurt is, amongst other 
things, to invite persons interested in the lands to ctome before 
the court and establish their rights, '^ with a view of having the 
same reserved, or of proving that the applicant is not entitled to 
such declaration of title as aforesaid.'' Supposing ^the vendor 
not to be the applicant, persons will be invited by the court to 
come forward to prove that " the vendor is not entitled to a con^ 
veyattce by the court." Again, sec. 7 preivides that ** the court 
shallj before taking any proceedings in the matter of such appli- 
oation, renuire the applicant to give such security for costd as the 
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court thinks suffioieat." Should the purchaser tuake the appli- 
cation, he, we presume, should be the person by whom security 
far costs ought to be given ; but if we apply the interpretation 
in such case, we find that the vendor is required to give such 
security. Now, no doubt in many cases a vendor might bo 
willing to consent to an application to the court by the purchaser, 
upon condition of being put to no expense, and of his incurring 
no liability in the matter, and the purchaser would be willing to 
give security for costs ; but this arrangement the court cannot 
entertain, for it has no option, but must take security from the 
vendor. 

Section 46 provides that if, in the course of any proceedings 
before the court, any person intervening in such proceedings as 
principal or agent, shall, with intent to conceal the title or claim 
to lanil of any person other than the applicant, suppress any 
deed in his possession, or any fact within his knowledge, the 
person so suppressing shall be guilty of a misdemeanour, and 
upon conviction shall be liable, '^ at the discretion of the court by 
which he is convicted, to be kept in penal servitude, &c., or to be 
fined such sum as tlie cow*t " — L e., according to the interpre* 
tation in sect. 3, the tended Estates Court — " may award ; and 
any declaration of title in respect of such land or conveyance, 
i»ade by ^e court of such land, shall be void as against all 
persons guilty of any such misdemeanour." Must not the ex- 
pression " the court," be interpreted in the same manner through- 
out the section ; and does it not appear, then, that the fine is to 
be fixed by the Landed Estates Court ? It would be a somewhat 
novel experiment in our criminal procedure for a prisoner to be 
tried by one court, and the penalty to be named by another. 

The next question that arises under this section is one of a 
peculiar nature. We all know that counsel and solicitors in 
large practice frequently have notice of focts, and indeed sdici- 
tors may be in possession of deeds, which aifect the title to land ; 
but which, having come to their knowledge or possession in the 
course of proceedings in other matters, it has hitherto been their 
duty to keep to themselves. Are they or are they not affected 
by this section ? If they are, no applicant would be safe in em- 
ploying counsel or solicitors who, from their extensive practice, 
would be most competent to advise and act for him. 

Section 47 declares that if, in the course of proceedings before 
the court, ^ny person intervening in such proceedings should 
(amongst other things) fraudulently alter any deed, will, &c., he 
shall be guilty of a misdemeanour. Hitherto, any person fraudu- 
lently altering a deed, will, &c , has been deemed guilty of a 
felony^ (Archbold's Pleading and Evid, in Crim. Cases, 13th ed., 
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477, 492.) In this section, we again find that ^^the court" is to 
fix the amount of the fine. 

The Landed Estates Court may direct an issue to be tried 
before ** any jury, for the purpose of determining any question 
of fact (sec. 83) ; and the decision of such jury (which might 
consist of five members in a county court) is to be conclusive 
on *'all persons whatsoever^^ unless the Landed Estates Court 
otherwise directs (sec. 84). This is somewhat startling. Should 
an issue be tried by a jury before Lord Campbell, and the verdict 
be contrary to the evidence, or should the ruling of my lord be 
considered by one party as improper, it appears that no court 
other than the Landed Estates Court could direct a new trial ; 
but that court, consisting of two judges (conveyancers of not less 
than ten years' standing, and who must therefore be excellent 
judges of such matters), may or may not set aside the verdict, 
and thus the functions of the court of Queen's Bench in banco 
would in these cases be completely delegated to two conveyancers 
of ten years' standing ! 

As to bill No. 2, previously to completing the transfer of land 
or of a charge, the registrar is required to give notice to the 
transferrer of his intention to complete the same (sees. 27 — 33) ; 
but when a charge is created^ no notice is to be given to the 
registered proprietor. It seems to us that, if notice be neces- 
sary in either of the first-mentioned cases, it is equally necessary 
in the last. 

The remedy of the proprietor of a charge under an instrument 
conferring a power of sale, is, that he may at any time, after a 
day to be mentioned in such instrument, transfer the land as 
if he were registered proprietor (sec. 20). Now let us consider 
the effect of this clause. In the first place, would the registrar 
be required to give the mortgagor notice of the proposed transfer ? 
We think not ; for, as the proprietor of the charge may transfer 
as if he were registered proprietor of the lands, the notice must 
be given to him, A registered proprietor, therefore, who may 
borrow money and give the lender a power of sale, might find 
himself deprived of his property without any notice whatever of 
the intention of the mortgagee to proceed to sale, and without 
being required to pay the mortgage money ; for there is no pro- 
vision in the bill requiring the proprietor of a charge to give the 
registered proprietor notice, although such a provision might 
easily have been inserted without affecting the titk of a pur- 
chaser, in the same manner as a clause to the same effect is now 
inserted in all mortgage deeds containing a power of sale. 
Moreover, as we have already noticed, there is no implied 
covenant for payment of principal or interest; and the conse- 
quence^ of these defects is, that no person could safely borrow, 
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and no person could safely lend, money on the security of regis- 
tered land, without requiring an ordinary deed of mortgage to 
be executed in addition to the registered charge. Then the 
question arises, whether such ordinary deed of mortgage would 
require an ad valorem stamp? The 17th section provides that 
the instrument of mortgage shall be stamped in the same manner 
as if it were an unregistered mortgage. Now, if this instrument 
falls within the description of any of the instruments charged 
with ad valorem duty on mottgages under the stamp acts, the special 
enactment would be unnecessary, and therefore it must be con- 
cluded that it does noty in which case the additional ordinary 
mortgage deed would not come within the provision for the 
exemption from such duty contained in the 55th Geo. III., c. 184, 
tit. ^* mortgage," which is to the following effect : — Provided 
always that, where several distinct deeds or instruments, fallinsr 
within the description of any of the instruments charged with 
the said ad valorem duty on mortgages, shall be made at the same 
time for securing the payment of the same sum* of money, the 
said ad valorem duty, if exceeding £2, shall be charged only on 
one of such deeds or instruments, &c. Thus we apprehend the 
mortgage deed, as well as the registered charge, would be liable 
(at least the commissioners of inland revenue would hold such 
to be the case) to ad valorem duty. 

A transfer of registered land, or of a registered charge, may 
be made by endorsement on the land certificate, or on the certi- 
ficate of cha/rge, or by such instrument as the Landed Estates 
Court may from time to time direct (sees. 25 and 31). The 
instrument of transfer is to be delivered to the registrar, and 
detained by him, (sees. 26 and 32). The land certificate, or 
certificate of charge, must, if the instrument of transfer is endorsed 
thereon, necessarily be handed over to the registrar ; but, sup- 
posing that the Landed Estates Court should direct that a 
transfer may be made by an independent instrument, there is no 
provision in the bill which requires the land certificate, or certi- 
ficate of charge, to be delivered to the registrar. This omission 
would preclude the Landed Estates Court from permitting a 
transfer otherwise than by indorsement. 

Sects. 35 — ^43, relate more or less to the transmission of land 
and charges. They are in many respects extremely defective. 
The draftsman does not appear to have contemplated the possi- 
bility of two or more persons, not trustees, being registered as 
joint proprietors. Suppose a registered proprietor should devise 
his land to A for life, with remainder to B in fee, the persons 
who ought to be registered are A and B as joint proprietors ; 
for there can be no reason, in so simple a case as this, for the 
intervention of trustees. Should A die first, his name ought to 
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be erased altogether ; but none of the clauses seem to be exactly 
applicable to such a state of affairs ; they all seem to have been 
prepared with a view of appointing new trustees. Moreover, 
there is nothing in the bill which expressly declares whether two 
or more joint proprietor^y in the absence of a memorandum on 
the register, are to be treated as tenants in common, or as joint 
tenants. Uere^ ^S^^^f ^^® ^^® ^^ trustees alone has been con- 
templated. 

We must next consider how leasehold interests would be 
affected. A leaseholder may, with the consent of the registered 
proprietor, or by an order of the Landed Estates Court, put a 
notice of his lease on the register (sec. 48) : as no man would 
be so fooUsh as to take a lease from a registered proprietor 
without binding him to consent to an entry of such notice, this 
clause would probably so far work well. But let us suppose 
that the leaseholder desires to sell his lease. He could find no 
purchaser without proving that notice of his lease is on the 
register, and the bill provides no means of proving this. The 
leaseholder is not entitled to require any certificate from the 
registrar of the entry of the notice, nor can he inspect, or autho- 
rize any other person to inspect, the register ; he may, if he can, 
procure the permission of the landed proprietor for that purpose 
(which we hardly need say would in most cases be refused), or he 
may apply to tlie Landed Estates Court for an order to permit 
inspection, but the court is not bound to give it to him. Surely the 
leaseholders of England ought not to be placed in such a position 
as this, by which their property may become unmarketable t 
Again, suppose P the registered proprietor leases to A, who under- 
lets to B: B cannot put a notice of his underlease upon the register, 
because between him and P there is no privity. P buys A's 
lease, and has it surrendered to him, and applies for the with- 
drawal of the notice. What will become of poor B, of whose 
underlease there can be no notice on the register? The Landed 
Estates Court is to make rules for the withdrawal of notices of 
leases ; but is it fitting that parUament should entrust to any 
court the power of making rules which may not sufficiently 
provide for the safety of a single underlease in the kingdom? 
Is the vast amount of underleasehold property in England to be 
trifled with in this manner? Why not as well leave the whole 
of the detail of registration to the court ? The difficulty in this 
case arises from dealing with the subject of registration in a 
piecemeal fashion. Had leasehold property been included in the 
scheme, there would have been no difficulty^ where now there 
appears to be an almost insuperable one. We cannot see how 
any leaseholder could be permitted to withdraw notice of his 
lease without coming before the Landed Estates Court, and 
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proving either that no underlease had been granted by the 
original lessee, or any person claiming through him, or that 
every underlease which may have been granted had expired ; 
and we certainly do not see why leaseholders should be incon- 
venienced and put to expense in dealing with their property, in 
order that a supposed benefit may be conferred on freeholders. 

Next with regard to cautions. The effect of a caution (sec. 51) 
would be, that the registrar could not register any dealing with 
the land until he had served notice on the cautioner. After the 
expiration of twenty-one days after the date of the notice (not 
after the day upon which the caution may be served), the 
caution is to cease, unless an order to the contrary be obtained 
from the Landed Estates Court ; but by sec. 52, if before thnt 
time the cautioner, or some one on his behalf, should appear 
before the Landed Estates Court, that court may, upon a bond 
being entered into for indemnifying every party against any 
damage that may be sustained by reason of the delay, make an 
order on the registrar, requiring him to delay registering any 
dealing with the property for such further time as may be 
mentioned in the order. If a cautioner, should happen to leave 
England, or should happen to have a brain fever, or should 
otherwise be prevented from attending to business, what would 
be his position ? " Every man should, as soon as he enters a 
caution on the register, direct letters from the land registry to 
be sent to his solicitor," is the answer. Good ; there would be 
no great hardship. in this. But who is to appear before the 
Landed Estates Court and petition for delay, and, beyond this, 
who is to enter into the bondf The cautioner's solicitor? 
We do not think that many solicitors would be kind enough to 
undertake such a slight liability. No ; it is perfectly clear to all 
except the framer and supporters of this miserable bill, that the 
system of cautions as carried out would be a dead failure, would 
work great injustice, and would afford facilities for fraud and 
cheating, which persons like those whose histories are told in the 
-volume entitled "Facts, Frauds, and Failures," would avail 
themselves of largely. These remarks apply in some measure to 
the system of cautions in bill No. 1, but not to so great an 
extent ; for there the Landed Estates Court could protect the 
absent in the same manner as the interests of a purchaser are 
now protected by his counsel and solicitor ; but the Landed 
Estates Court would have no power over cautions on the 
reorister, except such as would be given by the act. It is not to 
be supposed that persons will enter up cautions without just 
cause. In the first place, the caution must be supported by an 
affidavit ; and in the next, if a caution be lodged without reason- 
able cause, the cautioner would be liable to pay damages. For 
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our part we cannot see why it should not be the business of the 
registered proprietor to procure the cautions to be removed, and 
why it should not be left to him to petition the court, which 
could then protect the cautioners as it might think proper. 

Section 68 is as follows : — " No purchaser for valuable consi- 
deration shall be affected by the omission to send, or by the 
non-receipt of, any notice by this act directed to be given." If 
this clause is meant to apply only to a purchaser of registered 
land or of a registered charge, from a registered proprietor or 
mortgagee, it is unexceptionable, and ought to have been, though 
it was not, inserted in the original bill. To show how necessary 
the section is, we would observe that the title of every pur- 
chaser from a registered vendor might have depended upon the 
fact of a properly addressed letter having been sent to the cau- 
tioner ; the mistake or negligence of a clerk in a name or an 
address, or in duly posting a letter, might have deprived a pur- 
chaser of his estate, without even leaving him any remedy under 
covenants for title. And these were the measures which were 
to give a purchaser an indefeasible title ! When we read in the 
reports of the Postmaster-general, that numbers of letters are, in 
the course of the year, posted even without any address at all, 
and that such letters frequently contain bills and other valuable 
property, and are despatched, not by illiterate or ignorant per- 
sons, but by merchants — who usually manage their business 
far better than government officials manage theirs — were we to 
expect that the clerks of the Landed Estg-tes Court, or of the 
Land Registry, would be infallible ? 

But we think that the term ** purchaser for valuable consi- 
deration, '^ may be held to include others besides the purchaser 
of the registered land or charge. Suppose a registered proprietor 
holds the land in trust for X, and A purchases for valuable con- 
sideration from X ; or if A should have a judgment against the 
registered proprietor, obtained for value, or should sell his 
judgment to B ; or if A should be one of Sir Hugh M'Calraont 
Caims's secret mortgagees^ for value, or should s.ell his interest 
to B — would not A or JB, in any of these cases, be a " purchaser 
for valuable consideration?" and if the registered proprietor 
should then sell, but A or B (as the case may be) should not 
receive notice of the intended sale, would they be bound ? 
Certainly not, according to the legal meaning of tlie word " pur- 
chaser," which is not, so far as we can see, in any way restricted 
in the bill. Need we add that, under such circumstances, these 
bills for giving and perpetuating indefeasible titles would (should 
they ever become acts) be but snares and delusions to entrap 
the unwary, and those who confide in the ambitious but reck- 
less experiments of men who, alike ignorant of the law as it is. 
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and as it ought to be^ are too vain to seek information at the 
hands of the really learned and experienced lawyer. 

The bills abound in minor inaccuracies ; for instance, the word 
*^land, " to which a particular meaning is given by 13 & 14 
Yict.y c. 21, s. 4, ought to have been used in all cases in these 
bills, and yet we frequently find the word *^ lands" employed. — 
[See Bill No. 2, sees. 6, 8, &c.] No interpretation of the 
expression " The Court " is given in Bill No. 2, and yet that 
expression will be found to occur in Bill No. 2 as often as the 
term "Landed Estates Court;" and this discrepancy is all 
the more puzzling, as in some sections ^^ The Court " is used 
to signify a court other than the Landed Estates Court. — [See 
sees. 62 and 63.] Then in sec. 14 of the amended Bill No. 2, 
we find an ** estate in fee simple '* called a " state in fee simple," 
the like error having occurred in the corresponding sec. 13, in 
the original bill from which it was copied^ 

With respect to the forms in the schedule, we may remark 
that but one form of charge is given, and that one contains a 
power of sale. Section 85 declares that the forms shall be used 
m all matters to which they refer ; but there is no power to vary 
the forms, or to onjit any part of any one of them. The Landed 
Estates Court may alter any of the forms^ but cannot make 
additional forms ; and consequently there is, and can be, no short 
form of a charge without ^ power of sale. 

We have now given specimens of some few out of the mul- 
titude of inaccuracies and defects in the details of these bills. 
To specify all of them would be useless, and indeed impossible, 
without devoting more space to this subject than can be allotted 
to it We have, however, n^entioned a sufljcient number to 
prove that it is untrue that these measures were well-considered 
before they were brought forward. The brilliancy of the popular 
speech of the Solicitorrgeneral, referred to at the outset, was 
derived from the habit whict a skilful advocate acquires of 
getting up rapidly (for the piurpose of making a telling effect) 
a brief prepared for him, and which brief may be indifferently 
on the right side or the wrong one. The case he opened so 
plausibly has, so far as the evidence is concerned, failed n^iserably. 
If, unhappily, he had forced his bills through the legislature, 
they would h^ve been wretchied abortions, and have done more 
harm to the cause of genuine reform of the law, than six clever 
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Solicitor-generals, all making ^* brilliant " speeches, could have 

remedied. 

** It is not re-assuring," observes the writer of the Letter ^ 

numbered four at the head of this article, ^^ to find, that instead 

of a great measure, such as you have in hand, having been 

maturely considered, and deliberately weighed, and tested in all 

its parts, your bills turn out to be off-hand productions, the 

clauses and provisions of which shift and vary from day to day." 

Such being the case, what proof is there, we would ask, that 

the principle embodied in these bills has been more maturely 

weighed and considered than their details ? We know that the 

registration commissioners, in their report of 1856, gave it as 

their deliberate opinion, that the introduction of such a Landed 

Estates Court as Sir Hugh M'Calmont Cairns now proposes to 

introduce here, would not be advisable ; on the other hand, with 

all due respect for Sir Hugh's talents, we are bound to say that 

he has not, in the details of these bills, displayed so profound 

a knowledge of real property law as to render his unsupported 

opinion on the subject of much weight. The commissioners 

say :— , 

'^ The conclusion to which we have come is adverse to the institution 
of a Land Tribunal, with judicial powers to decide conclusively upon 
all titles to land. Such a court may advantageously be established 
where estates generally are so heavily encumbered, that their owners 
can neither emancipate themselves fix>m existing burdens, nor dis- 
charge the duties which attach to the ownership of land. The object, 
in that case, is to obtain altogether a new proprietary, and to provide 
for payment of debts ; but the same principle is hardly applicable in 
a state of society where there is no paramount need of encouraging 
absolute changes of ownership, as contradistinguished from temporary 
charges or family settlements, and where a considerable portion of the 
property will, not improbably, whatever may be the state of the law, 
still remain in the same family." — (Rep. p. 17.) 

And again : — 

" We think a compulsory investigation of title, though only required 
as a preliminary to re'^istration, would be highly objectionable ; and 
we do not recommend it. It would involve, as has been pointed out 
iu the evidence before us, the necessity of having every title to every 

^ This letter, it is understood, emanates from a conveyancer of the 
highest eminence, and merits perusaL 
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acre of land thoroughly investigated by a competent judicial tribunal. 
It would be distasteful to landowners, who would be very reltictant to 
disclose their titles^ and it would occasion the bringing forward of 
niany stale and ill-grounded claims — would give rise to litigation— 
and would, when completed, be of no practical benefit to any, except 
those who contemplated selliug their estates." — (I^ep. p. 26.) 

And further :— 

" We do not think that in order to pass from' our present system to 
a register of title, it would be necessary, as has been suggested, to 
create a jurisdiction in commissioners, applicable to all land, whether 
encumbered or not, similar to that of the Encumbered Estates Court 
in Ireland, by which an absolute or parliamentary title to the land 
subject to leases or tenancies, should be declared. On the contrary, 
we concur in the opinion of one of the witnesses who has given 
evidence before us, that to make a judicial or quasi-judicial exami- 
nation of title an indispensable preliminary to admission to the register, 
would greatly narrow the benefits of registration. The expense alone 
of the examination, would exclude nearly all small properties ; and the 
trouble and expense combined, would exclude many others. Defective 
titles would necessarily be excluded ; and we do not see why a defect 
in the title to land, anterior to the introduction of registration, need 
deprive that land of the benefit of an improved mode of transfer sub- 
sequently.'* — (Rep. p. 28,) 

"Now we freely admit that we have little confidence in com- 
miasioDs or commissioners. But it id not necessary for us to 
consider whether these Registration Commissioners did their 
work well or not; it is sufficient for our present purpose tQ 
know, that Sir Hugh M^Calmont 'Cairns thinks they did. 
Speaking of the report, he said;— 

'* With respect to that report I feel a difficulty in speaking in any 
terms which can justly convey to the House the very profound 
impression which its perusal has left upon my mind. * * * If we 
look at the names of the commissioners who took a part in that 
inquiry, I think they will carry the greatest possible weight with the 
House on a question of this kind. * * * Yfe have adopted, and 
we propose to the House a scheme founded to a very considerable 
extent upon the report of this commission . I say to a considerable 
extc^nt, because we confine our plan of a register of titles to those cases 
in which a declaration of title has in the first instance been obtained. 
I venture to think that if, at the timo this commission made their 
report, they had possessed the knowledge of that \7hich has since been 
done by this House with reference to Ireland, they also might not 
have been indisposed to confine their recommendations in the same 
way ; and after devising means of puiiiying the title once for all, have 
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said thai the reg^tration should take its date from the purification of 
the tirle, and n'jt to put the name on the register until a right and 
▼alid title should have been obtained." — (Speech, pp. 23, 24.) 

Now, what has since been done by the Hoase with reference 
to Ireland is this: — ^It ^'came to the conclusion, hj a bill that 
was passed last session [ISSS], to arm the court, which before 
was called the Encumbered Estates Court, and now is called the 
Landed Estates Court, with power to give indefeasible titles to all 
purchasers, and to any owner of an estate who could prove a right 
to the possession, while at the same time its power with reference 
to the sale of encumbered estates was continued." — {Speech^ p. 10.) 
But to give an already existing court new powers, and to create 
an entirely new court, are two very different things. In Ireland 
the machinery was ready, and no risk was run in applying it to 
new work. £!ven supposing that all the encumbered estates in 
that country had been disposed of, yet it would have been 
impossible sun^marily to dismiss the judges and officers of the 
court without pensions or compensation, and, consequently, the 
experiment was a fair and reasonable one. Should it fail, not 
much harm will have been done, or much extra expense incurred; 
and by ceasing to appoint new judges, and discontinuing the 
powers of the court, the whole matter would fall to the ground, 
and die a natural death. We cannot, therefore, think that the 
commissioners who were fully alive to the benefits conferred on 
Ireland by the Encumbered Estates Acts, would have been 
induced to recommend the adoption of the Irish system in 
England, solely because Parliament had thought fit to invest the 
Irish court with new powers. 

But when the Solicitor- general introduced his bills he knew — 
or ought to have known-rrsoraething more than he told the 
House. He admitted in committee on the 14th March last, 
that in the three months from November to February, during 
which the new Irish Act bad been in operation, there had been 
only two applications for an indefeasible title under its provisions, 
and of these applications one had failed and the other was with- 
drawn. But, said the Solicitor-general, ** How did that happen ? 
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The rules framed by the court were published at the beginning 
of November, and they had afterwards to be maturely considered 
by the professional gentlemen who would be required to act 
under them before they could be finally settled." So far, there- 
fore, from feeling any thing like disappointment that only two 
applications had been made to the court up to the beginning of 
February, the sanguine Solicitor-general was surprised that in 
80 short a space of time after its constitujtion even two cases had 
been prepared and brought under its jurisdiction. 

Now, to introduce into England the plan of granting inde- 
feasible titles because, in the space of three months, two applica- 
tions had been made and had failed under a similar system in 
Ireland, seems to us clearly to prove that the principle and the 
details of Sir Hugh's measures were about equally well weighed 
and tested ; and, so far from agreeing with Sir Hugh, we think 
that his reason for adopting a system diametrically opposed 
in principle to the recommendation of the commissioners, is 
insufficient, if not ridiculous ; and that^ had the commissioners 
been in possession of the facts alluded to, they would have said, 
'^ the success of the Landed Estates Court has not yet been 
sufficiently proved in Ireland to induce us to recommend its 
adoption in this country." 

A, B., the writer of the Letter we have mentioned above, is 
not sanguine as to the success of Sir Hugh's plan, but suggests 
that it should be confined in the first instance to the county of 
Middlesex, and, if found successful, should be extended to the 
rest of England ; for should the system when tried prjove not to 
be successful, the disturbance would have been local only, and 
would be capable of being rectified, and the landowners of Mid- 
dlesex would be amply compensated for the experiment by 
having got rid of their register. 

This suggestion, coming as it (Joe^ from a very high authority, 
is deserving of great consideration ; but it appears to us that the 
experiment, unless there b^ a reasonable chance of its success, is 
one of too costly a nature to permit of its being attempted. 
The chance of succes/9 evidently must depend upon the solution 
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of the question, whether the evils attending the present system 

of conveyancing are so great, that landowners, not intending to 

sell or mortgage, would be induced to avail themselves of the 

new process, which to them must be an expensive one, may be a 

dai^erous one, and would not after all lead to any present 

advantage. All who may desire to sell or mortgage without 

delay, would necessarily be excluded from making application 

imder the act. Now these evils, says the Solicitor-general, are 

two:— 

" Tlw first id the length of time which at present must elapse between 
tbe making of a bargain and the completion of the purchase. We know 
how the purchase of all other kinds of property is completed. If you buy 
stock you do not require to be told how many hours are necessary in 
which to make the transfer. If you buy railway shares, in like man- 
ner you have your purchase completed and your money paid in a few 
hours afterwards. Perhaps the most extraordinary facility of transfer 
obtains in the case of ships. In five minutes, and at an expense of 
less than five shillings, you may make a contract for, and actually 
transfer, such a ship as the Himalaya or the Great Eastern." — {Speech, 
p. 5.) 

Mr. Hawkins in his very able pamphlet, says: — 

" The office of a register is not to promote simplicity and cheap- 
ness of transf<^r, but notoriety. There appears to me a fallacy in sup- 
posmg that there is any thing natural in a system of registration as 
applied to the transfer of property. Where there is a thing bo be sold, 
the absolute property of the seller, it will most easily, as well as 
naturally, be transfeired by a direct process from him to the buyer, 
without the necessity of both resorting to an office in London to 
complete the transaction. Registration, qud registration, is only an 

impediment. The analogy of stock is cited. The 

easiness with which stock is transferred is not caused by its being 
registered; it would be bought and sold still more readily, if, like a 
Watch or any other chattel, it passed simply from hand to hand ; but 
being not a corporeal thing, but a debt due to the owner from govem- 
naent, its transfer is effected by entry in the debtor's books, not for 
advantage, but of necessity." 

Mr. Hawkins is not quite correct here. It is not a matter of 

necessity that the transfer should be effected by an entry in the 

debtor^s books, for the debtor may give a bond transferable to 

bearer, as is done sometimes by our own government, and very 

generally by foreign states with regard to their debts, and the 

transfer by entry is an advantage to the creditor, inasmuch as it 

affords him more seciurity than he would obtain by means of a 
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bond, which may be destroyed, lost, &c. But we agree with 
Mr. Hawkins so far as this^ namely, that the system of registra- 
tion does not of itself necessarily tend to simplify transfers, 
^' The case of ships," observes Mr. Hawkins, ^* is peculiar ; a 
ship is required to be registered to ascertain its nationality; 
without a register it would pass by simple payment and delivery* 
Begistration is in all cases an additional element introduced into 
the a£&ir, and to be desirable, it must be shown to save more 
than it adds to the trouble and expense of selling the com- 
modity.*' 

The Solicitor general, after having shown how easQy stock 
and ships may be transferred — which Mr. Hawkins has shown 
might be more easily transferred if there were no register at all 
— turns to real propqrty*. He tells us that when an estate is 
bought, the purchaser cannot get possession of it until after a 
long lapse — ^soroetimes no inconsiderable portion of a man's life- 
time — ^spent in the preparation of abstracts, in the comparisou 
of deeds, in searches for encumbrances, &c " Not only months, 
but years, frequently pass in a history of that kind," says Sir 
Hugh, ^^ and I should say that it is an uncommon thing for a 
purchase of any magnitude to be completed — completed by 
possession and payment of the price — ^in a period under, at all 
erents, twelve months.'* Had Sir Hugh had any experience as 
a conveyancer he would not have made this extraordinary state- 
ment, which is entirely without foundation. A. B., whose 
practice as a conveyancer, it may be said, is more extensive than 
that of any other man in the kingdom, says : -^'^ It is known to 
all lawyers conversant with such matters, that the average time 
between a contract and the completion of a purchase in Eng- 
land, under the present system, does not exceed tliree months ; 
and that of the exceptional cases which exceed that average, in 
a considerable proportion the delay proceeds from the fact of the 
purchaser being unprepared with the purchase-money." — {Letter^ 
p. 5.) And we can fully corroborate this statement, from the 
experience of others as well as of ourselves. So much, thep, 
for the first of the evils. 
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The eecond of the evils, says Sir Hugh, is this : — A buys an 
estate, investigates the title, is satisfied, pays his money, and 
obtains a conveyance. A year or two afterwards, A desires to sell 
or mortgage, as the case may be ; B is willing to become the 
purchaser or to lend his money, but before he can do so there 
must be a repetition of the whole process which took place upon 
A's purchase of the estate. B must have his own solicitor and 
his own counsel to investigate the title^ because he cannot trust 
those of A. 

This is no doubt an evil— a very great evil ; but the question 
is — Is it eiBsential, m order to do away with that evil, to intro- 
duce all the cumbrous and expensive machinery which forms the 
basis of Sir Hugh's plan I The answer is patent — It is not. 
"The parliamentary title," writes A.*B., "and the new and 
somewhat formidable statute of limitations, are incidents which 
you found to be inseparable from your scheme ; but they were 
not the objects you had in view, apart from the diminution of 
the cost and delay with which the transfer of land is attended" — 
(P. 3). Indeed Sir Hugh admits this, for he says : — " We all 
know that in practice, meagre as are the means at the disposal 
of conveyancers, such a thing is hardly ever heard of as a title 
passed by a conveyancer afterwards turning out to be a bad 
title " — {Speech, p. 13) ; and further, he believes that, " in point 
of fact, there are very few titles in this country which are not 
good" — {Speech, p. 21). But we can quote a somewhat higher 
authority on this subject even than Sir Hugh M^almont Cairns. 
Mr. Joshua Williams, in his evidence before the Registration 
Commissioners, said — "The case of a bond fide purchaser being 
evicted for want of title is exceedingly rare " — (Rep., p. 307). 
It is clear, therefore, that a system by which indefeasible titles 
can be obtained is not in itself required in this country. All 
that is wanted is some plan by which the continued re-investi- 
gation of back titles may be obviated. We do not believe that 
the actual transfer in the register would be less expensive than 
an ordinary conveyance is now. A conveyance at the present 
day is a very simple instrument, and, except as regards the stamps^ 
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is inexpensive ; and if solicitors' fees, under the new system, are 
to be calculated upon an ad valorem principle, the saving on this 
head would be inappreciable. 

Mr. Hawkins objects altogether to any system of registration, 
but suggests certain reforms in the law of real property, which 
would doubtless tend to simplify titles. He proposes, for 
instance, that mortgages should be mere charges, not to be 
heard of after they have been paid off; that a testator should 
be empowered to appoint a real representative, in whom all his 
real estate should vest absolutely virlute officii, and a convey- 
ance from whom should confer as good a title as a conveyance 
of personal estate from the executor does now ; that a general 
power in trustees to give receipts should be implied ; that the 
law which makes judgment debts binding on land in the hands 
of a purchaser should be modified, &c. We should be glad to 
see most of these reforms carried out ; but we cannot agree with 
Mr. Hawkins as to the utter ueelessness of a good system of 
registration. We think that the plan proposed by the Registra- 
tion Commissioners was good in the main ; namely, that ^^ a 
registration founded on ostensible or possessory ownership, 
should be permitted in the first instance, and that on such a 
registration the antecedent title might be left to be the subject 
of investigation, until, by lapse of time or otherwise, that inves- 
tigation should become unnecessary " — (Rep., p. 28). A well- 
drawn act, based on this principle, would undoubtedly in the 
end obviate the evil of our present system of conveyancing with 
respect to the re-investigation, upon every dealing with land, of 
the back title ; and, moreover, if fraud and forgery could be 
sufficiently guarded against, would ultimately secure the land- 
owner from the danger to which he is now liable of deeds being 
lost or mislaid. An argument used by some who are opposed to 
any system of registration is, that it would be a very terrible 
thing to collect in one place the documents of title relating to 
all the land in the kingdom* Suppose, say they, the registry 
office and all its books, papers, and deeds should be destroyed, 
what a misfortune that would be I Would landowners feel safe 
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with such a sword hanging over their heads? To this we 
answer, that we 6rnily believe landowners would be safer if their 
deeds were deposited insome secure government building than, 
they now are. Does any holder of English securities think 
himself in a particularly unsafe position, because the books which 
contain the only evidence of his being entitled to the property 
in question are kept at the Bank of England! The title-deeds 
to eight hundred millions are kept there, and we cannot see vvhy 
the title-deeds to the landed property of the country could not 
be equally well and securely kept in another building of a 
similar kind. 

But to establish a registry such as Sir Hugh M^Calmont 
Cairns proposes would be worse than useless. The remarks of 
the Commissioners quoted above from that report, which made 
so " profound an impression " on Sir Hugh's mind, that upon 
the opportunity offering he prepared measures in direct opposi- 
tion to its import, are in every respect applicable to Sir Hugh's 
plan. And when to the objections foreseen by the commis- 
sioners are added those to which the details of the second bill 
are open — such, for instance, as the necessity for an application 
to a Court of Chancery, under the name of a Landed Estates 
Court, upon the death of a proprietor or of a trustee, or upon 
the sale of a portion of a registered estate, or the entering up 
of a notice of a lease, or upon other like occasions ; the necessity of 
obtaining a certificate that no succession duty is payable before 
any dealing with land by way of transfer or mortgage can be had, 
and the many other difficulties and obstructions put in the way 
of the registered proprietor and those claiming through him^ or 
for whom he* may be a trustee — when, we say, all these objec- 
tions are added, it is to us a matter of profound regret, and 
must be so to every true law reformer, that Sir Hugh M^Calmont 
Cairns should have thought fit, upon his own responsibility, and 
without giving any sufficient reason, to bring forward measures 
embodying a principle against which a great part of the report 
of the commissioners is directed. Sir Hugh cannot lay claim 
to greater experience or a wider knowledge of the subject treated 
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than is possessed by some of those gentlemen; and as it is 
notorious that not a single real property lawyer of note, or 
conveyancer in large practice, wad consulted as to either the 
principle or details of these measures, we cannot but think that, 
should they ever become law, they will either completely fail, 
and remain quietly in the statute book unnoticed, which would 
be a fatal blow to law reform ; or they will lead to litigation, 
trouble, expense, injustice, and fraud, and, instead of proving a 
benefit to the country, will be the cause of ruin and misery to 
many. 

Our remarks have already run to so considerable a length, that 
we can now do no more than commend to the perusal of those 
who are interested in the subject of registration, the Act (men- 
tioned at the head of this article) which has established a land 
registry For the whole of the province of South Australia. Titles 
to land in Australia are filr more simple than titles to land in this 
country; complicated settlements are unusual in the colony, 
and all titles can be traced back to grants from the Crown. The* 
task, therefore, which the framers of the Act had to undertake, 
was not of that almost overwhelming difficulty which is found 
to attend the preparation of similar measures here ; but the Act, 
though not perfect, is immeasurably superior as a specimen of 
careful legislation to the bills introduced into the parliament of 
the mother country.^ 

In the Report of the Sub-Committee of the Manchester Law 
Association, we find the following remark : — '* There is no need 
to discuss the bills in reference to any merely professional con- 
siderations. The bills will not reduce the business of the 
solicitor." It proceeds to say, the interest of the public only is 
professed by the Association to be their object. Now, we would 
suggest one word upon these remarks. The effect of the provi- 
sions in these bills upon the profits of the solicitor, or on the income 

* A paper relative to the working of the Act has been laid before the Law 
Amendment Society by Mr. Torrens, the Registrar-General for South 
Australia. "We shall recur to this paper and to the Act in a future number 
of this Magazine. 
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of counsel, it is obvioos, ought not to be draggeJ into the ques- 
tion at all ; but, nevertheless, we regret to say we have lately 
seen elsewhere appeals made to professional men, with relation 
to the subject of the bills, based entirely upon what we may 
(following the felicitous and variously interpreted language lately 
employed in the House of Commons) designate as *' the profes- 
sional aggrandizement and private advantage "* of attorneys. To 
take, first, the lowest ground of protest against such an unfortu- 
nate line of opposition, we would say, it is inexpedient for any 
body of men thus to put forth selfish, personal, and pecuniary 
motives as those actuating them in a matter affecting the com- 
mon weal. Is it likely to attract or disgust the client public to 
see the legal body complaining of a particular measure, because 
it will prevent them from deriving large emoluments from the 
pockets of those who employ them I The lawyers in both 
branches have great political influence in parliament ; but if a 
barefaced and self-interested position like this were confessed or 
even suspected, it would infallibly lead in the Commons to con- 
sequences the very opposite to those desired by the persons who 
professed sentiments so foolish and mischievous. If the public 
could do without paying attorneys and barristers a per centage 
on their property for maintaining their legal rights and preserv- 
ing for them in civil affairs what is equitable, it would be 
perfectly justifiable to set about abolishing courts of law, shut- 
ting up attorneys' offices, and turning Lincoln's Inn into a 
" public recreation ground," the Temple into a " penitentiary 
and reformatory " for either sex, and Gray's Inn into " baths 
and washhouses." 

The impolicy, then, of such a trades'-union complaint, resem- 
bling more the machine-breaking intelligence of the operative 
of a quarter of a century since is obvious; but taking the higher 
ground — that of social morality — it is clear that, for one division 
of society to claim a right to aggravate the misfortunes of the 
rest, that they may make larger profits out of them, and levy legal 
taxes and permitted imposts out of their hard-earned gains, is as 
barbarous and atrocious as the system of plunder of the old 
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robber knights on Father Ehine. If the medical profesBion 
were to insist upon disease being disseminated by act of parlia- 
ment, and pestilence being perpetuated and malaria encouraged, 
because doctors had a prescriptive right to a certain per centago 
on the earnings of the community — although these pretensbns 
should be supported by the imdertaker, sanctified by the dergyr 
man of the cemetery, and approved by the shareholders — society 
would not agree to it, and none would be so ready to try the 
right as members of the legal profession. They would argue 
that the police had an equally valid vested right in crime, and 
the surgical-instrument maker in corporeal deformity. Such a 
course of dealing with the subject of law reforms is, therefore, 
degrading to those who profess to be citizens as well as lawyers, 
and we dismiss it with our hearty contempt. 

Parliament and the public have, since the 11th day of 
February last, been, to use Mr. Christie's language/ in a "fool's 
paradise," from expecting that a great and beneficial change in 
the present system of conveyancing was at hand. Now, the 
Solicitor-general has been, during the late session, construct*^ 
ing, and for a short time residing, in hU Eden. By " fortuitous " 
and political mischances he has been for a period drawn out of 
his pretty temporary garden ; and without even having had, it 
would appear, the opportunity of tasting of the tree of know- 
ledge. We trust that the flaming swords of some competent 
legislative angels will save him from the trouble and disgrace of 
again showing his nakedness, or his more indecent flimsy cover- 
ing in the blessed region of real property law reform. 

We may remind our readers that a genuine reform in the law 
of real property was introduced into the Upper House of Par- 
liament, not by a young and inexperienced authority, but by 
Lord St. Leonards, the great real property lawyer of the age 
— a reform against which not a word has been said by any 
lawyer of repute, but which, it is admitted on all hands, would 
have had a most beneficial effect. What has been the fate of 
this bill f ^* Scarcely a line has been vouchsafed by any of the 

* Keport of B^g. Com., p. 327. 
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newspapers to a notice of this measure, mucli less to any com- 
ment upon it ; and yet the good that it will effect is, perhap.^, 
greater than that of any measure which has been introduced in 
the law of real property since the acts passed at the recommen- 
dation of the commissioners of 1828." ^ Alas ! theae remarks 
were written at a time when it was hoped and expected that. 
Lord St. Leonard;}' bill would be passed. It was accepted by 
the Lords ; but in the Commons, on the 8th April last, the 
Secretary to the Treasury stated that the bill " seriously affected 
the interests of the Crown and the revenue departments/' and 
that it would be more convenient that the bill should be 
withdrawn and brought forward in a new parliament. The 
Attorney-general weakly acquiesced in this suggestion, and 
with " unfeigned regret " withdrew the bill. Of course, if the 
Treasury is determined to stick to a system which all practical 
men have condemned for years ; namely, that of rendering real 
estate in the hands of a purchaser liable to Crown debts and 
succession duty, which no innocent purchaser ought ever in 
justice to be called on to pay, any endeavour to reform our real 
property law may as well be abandoned at once. Here, we 
think, the laws of real and personal property might properly be 
assimilated. If you buy stock, you do not require to be told 
that it is unnecessary to inquire whether any legacy, or succes- 
sion duty, or any other debt is owing, or may become owing, to 
the Crown by the proprietors from whom you purchase the stock, 
and the reason for keeping up the distinction is certainly not 
obvious to any but Secretaries to the Treasury. But the mem- 
bers of the government were not warm supporters of Lord St. 
Leonards' bill — probably for the reason that it was not a govern- 
ment measure — and that they did not care to fathom or could 
not comprehend its merits ; nor would it, they might possibly 
believe, bring credit on themselves^they could make no politi- 
cal capital out of it. 

We have, in fact, been experiencing the evils of a government 
too weak and incapable to adopt or institute any useful or prac- 
^Bemarks, &c., Issaed by the Manchester Law Association. 
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tical measures themselves, but strong enough to barricade to 
others the proper avenues to legislative reform. The great 
drums have beea beaten, but the drummers have been as hol- 
low as the drums. It is not for us to say how much this sad 
spectacle results from ignorance, or how far it has been a *^ game 
of 'speculation." 

We do not conceal our opinion that the delusiona (of which 
we doubt not he himself was also a victim) attempted by Sir 
H. M^C. Cairns to be practised on the Ci>mmon8 are, politically 
and socially, both a blunder and a crime — a blunder^ because the 
short-lived '* brilliancy " of the parliamentary orator will be for- 
gotten, whilst the falseness of the pretensions put forward will 
long be remembered : brumagem diamonds may once cheat the 
confiding customer, but what becomes of the character luid future 
trade of the cheap jeweller? — a crimej because possible and real 
improvements of judicious reformers have been retarded, and 
confidence has been shaken in the good faith, probity, and 
ability of public men who profess to devise and carry out the 
rational requirements of the public. 
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1. Smith v. Smith, 28 L. J. Prob. and Mat. Courts, 77. 

Petition by Wife for Dissolution of Marriage — Desertion — Decree of the 

remedy of Judicial Separation. 

In the above case the wife petitioned under 20 and 21 Vic., 
c. 88, s. 27, for a dissolution of marriage, on the ground of 
adultery, coupled with desertion, without reasonable excuse, for 
two years and upwards ; and the prayer of the petition was 
simply for a dissolution of the marriage. The respondent did 
not appear. The court (which was composed of the Lord 
Chancellor, Mr. Justice Wightman, and the Judge Ordinary) 
held that the adultery was proved, but that the desertion was 
not, as there were circumstances in the case leading to the 
belief that the petitioner and her husband parted by mutual 
consent. The Court was of opinion, however, " that although 
the petitioner may pray a dissolution of marriage, yet it is 
competent for the Court to grant such relief as the facts proved 
would warrant." A judicial separation was therefore decreed, 
and the husband condemned in costs. 



2. Scott d. Dixon.— (Hil. Term, 1859. — Not yet reported.) 

Liability of Directors of Pvhlic Companies for Misrepresentations — Fraud — 
Publication of Reports by Directors — Evidence, 

Time was when directors of public companies were assumed 
to be nearly, if not quite irresponsible, for all that they said or 
did whilst seated behind the board-room door. When great 
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companies falleJ, and gross frauds were found to have been 
committed by managers and directors, they escaped with 
comparative impunity. But then came the Royal British Bank 
swindle, and the law was awakened, and the public, laying to 
heart the verdict of " guilty " which in that case was returned, 
by a natural re-action began to think that they could hold any 
and every director of a company liable for every inaccurate 
statement made by any director or officer of that company as to 
its affairs. 

The case of Scott v. Dixon, having been also cited in support 
of the above opinion, we now purpose giving an account of it, 
not so much on the ground of its involving any new doctrine 
in point of law, but to expound clearly for what class of mis- 
representations, and on what evidence, the defendant in that 
case was held responsible. 

The action was brought by John Scott and Robert Robinson, 
against Joshua Dixon, one of the directors of the Liverpool 
Borough Bank. The plaintiffs, by their declaration, sought to 
recover of the defendant damages for certain false representations 
as to the solvency and affairs of the bank, alleged to have been 
fraudulently and deceitfully made by the defendant to the 
plaintiffs, to induce them, and whereby they in fact were 
induced, to purchase shares in the bank, the purchase-money of 
which shares they lost, the bank being insolvent and the shares 
worthless, and in respect of which shares they were compelled 
to pay certain calls made after failure of the bank, as a con- 
tribution to its losses. 

The defendants pleaded, 1st, not guilty ; and 2nd, that the 
plaintiffs were not so induced as in the declarrition alleged. 
The false representations complained of were contained m a 
report (set out in the declaration) presented by the directors to 
the shareholders on the 28th day of July, 1857, which was as 
follows — 

" LivEBPOOL Borough Bank. 

" BoarJ of Directors for the year 1856. — William Rathbone, Esq., 
Chairman ; Christopher Hind Jones, Esq., Deputy-Chairman ; Edward 
Beiin, Esq. ; Duncan James Kay, Esq. ; John Cropper, Esq. ; David 
Lamb, Esq. ; Robert Crosbie, Esq. ; Joseph Rater, Esq. ; Jo.shua 
Dixon, Esq. ; James Ryder, Esq. ; Robert Ellison Harvey, Esq. ; 
Thomas Sellar, Esq. ; John P. George Smith, E«q.,. Manager. 

" Report op the Directors to the Proprietors. 

" According to the last report, the paid up capital of the Bank was 
£900,000, and the reserve fund was £101,775, 10s. lid. 

" Since that date two calls of £1 per share have been paid upon 
the new shares, making the capital £1,000,000. 
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" The nett pri)fits of the past year, after payment of all expenses of 
management, and after deducting £45,825, 2s. Id. for losses by bad 
debts incurred during the same period, amount to - £69,312 12 8 

Appropriated as follows — 

3 \ per cent dividend upon £950,000 - £33,250 
2^ „ „ „ £1,000,000- 25,000 

Property tax paid by the bank - - - 3,629 6 8 

£61,879 6 8 



Balance carried to reserve fund £7,439 6 

" Nearly the whole of the losses above-mentioned have been caused 
by the frauds of a customer. 

" In winding up the affairs of 1854, a year which it is well-known 
was most disastrous to those customers of the bank who were engaged 
in the colonial shipping trade, heavier loss has been sustained in the 
realization of the assets then taken over by way of security, and in the 
liquidation of estates then considered good, than could possibly have 
been anticipated. 

"The directors have thought it their duty at once to reduce. the 
dividend to the rate of £5 per cent, per annum, on the grounds that, 
taking the most favourable view of the liquidation of these accounts, 
the whole of the reserve fund will be required to meet the losses 
inciirred ; and that, on the other hand, taking the most unfavourable 
view con8istent with probability, the good current business of the 
bank will, in their opinion, be sufficient to admit of the regular con- 
tinuance of the dividend without encroaching on the capital at the 
same period in the ensuing year. 

'' In laying this statement before the shareholders, the directors 
desire strongly to impress upon them that its unsatisfactory character 
is to be attributed to the affairs of 1 854, and that, apart from these, 
the sound and legitimate business of the bank would have enabled it 
to pay the ordinary dividends, and also to add largely to the reserve 
fund, notwithstanding the lo»sti& that have been incurred subsequently 
to that year. They wish also to state their confident expectation, that 
the change they are making in the policy and regulations of the bank 
will effectually guard against the recurrence of similar results. 

" Mr. Smith having stated to the directors that his health would 
not longer permit him to undergo the labour of conducting the details 
of the manager's duties, and having in consequence requested to be 
relieved from his office, they have with reluctance complied with his 
wish, and have made arrangements that Mr. Thomas Sellar, who is in 
every respect eminently qualified for the post, shall, from the 1st of 
August next, as<sume the position of manager. Mr. Smith has, at the 
request of the directors, consented to take a place at the board, and to 
continue to give the bank the aid of his valuable a.ssistanee. 

" The directors who go out of office by rotation are Mr. Rathbone, 
Mr, Dixon, and Mr. Benn, who are eligible for re-election. 
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" Proprietora legally exempt from the income tax, will be foroished 
with a certificate of the proportion due on their shares, on application 
to the manager. 

^' WiLUAM Rathbone, Chaiiman." 

The cause was tried at Liverpool, on the 26th August, 1858, 
before Mr. Baron Martin. 

The plaintifTs case was (according to the statement of his 
counsel, Mr. Edward James), that the defendant was a managing 
director of the company, having been appointed a director in 
1854, and a managing director in July 1857, at the time the 
report of July 1857 was published, and had concurred in its 
publication ; and that that report was false in its statements as to 
the solvency and affairs of the bank, on, amongst others, these 
grounds : — 

1. That the paid up capital of the bank was not £1,000,000, 
but £936,000. 

2. That the report, by stating that a dividend was to be paid 
in respect of the half-year's profits, £69,318, 12s. 8d., induced 
the public to believe that the bank was in a sound financial con-, 
dition ; whereas the fact was, that though there might have been 
that amount of profits for that particular half-year, there was 
upon the whole account a deficit ; the dividend, therefore, being 
in fact paid out of capital. 

The plaintiffs further contended, that the defendant knew that 
such report misrepresented the facts; that such report was 
addressed not only to the shareholders, but to the public gene- 
rally, and was intended to deceive them by concealing the sttite 
of the bank, and induce them to believe the bank to be in a 
sound financial condition ; that the plaintiffs received the report, 
and, on the faith of its being true, bought ten shares in the bank, 
in August 1857, the damage to the plaintiffs being, that they 
lost the purchase-money of the shares, which were valueless (the 
bank failing on the 27th October, 1857), and were obliged, in 
respect of such shares, to pay calls made after the failure of the 
bank, as a contribution towards its losses. 

In support of the case of the plaintiffs, the following evidence 
was given. 

The above report of July 28, 1857, was put in. 

The plaintiffs themselves were called, and proved that in 
August they applied to Mr. Brown, a stockbroker, for a report 
of the bank; that he procured the report of July 28 ; that in 
consequence of reading that report^ vouched by the names attached 
to it, they bought ten shares in the bank; that the shares 
became valueless when the bank stopped, and that they had to 
pay calls as a contribution to losses. 

Mr. Tinley, a sharebroker, was called, and proved that he 
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had dealt in shares of the Borough Bank ; that brokers always 
obtained the reports, such as that of the 28th July, upon 
making application to the bank, and as a matter of course ; and 
that the value of the shares was generally determined by the 
reports. 

The stoppage of the bank on the 27th October, 1857, was 
admitted 

Certain reports of accountants appointed by the liquidators, 
of whom defendant was chairman, to investigate the affairs of 
the bank, were relied on, to shew that the whole capital of 
£1,000,000 had not been paid up, and that it appeared from the 
books that the bank was m an unsound state at the time th«^ 
report of the 28th of July was issued. This evidence was 
objected to by the Attorney-general, but admitted by the judge, 
who observed, the whole question was the state of the defendant's 
mind on the 28th July, 1857. That so far as any thing since 
published could affect that question, the jury would give it due 
weight, but not suffer themselves to be led away by it from the 
actual question at issue. 

To show the defendant's connection with the report, and his 
knowledge of the misrepresentation, a printed report of a meet- 
ing of shareholders, held on the 25th of February, 1858, was 
relied on, at which meeting the defendant made a speech con- 
taining the following passages — 

" I cannot but feel that the position in which the directors are 
placed is one of very great discredit, and I wish as fully as I can to 
explain my part in the direction." After alluding to one particular 
item of loss, the defendant said — " It was then, for the first time, that 
I became aware that the managing directors had almost as little con- 
trol over, or knowledge of the affairs of the bank, as the outside direc- 
tors. Towards the end of June last, Mr. Cross called upon me in 
London, and .stated that Mr. Smith was going to resign, and he asked 
me if I would become a managing director. I assented. Immediately 
on my return to Liverpool, my first step was to inquire into the con- 
dition of the bank with respect to the declaration or non-declaration 
of a dividend. The statement of the affairs of the bank, laid before 
me by Mr. Smith, led me to the conclusion that no dividend ought to 
be declared. This view of the case was assented to at a meeting of 
the directors ; hut at a meeting afterwards, suddenly convened, the 
decision was reversed — (Mr. Woodward, *By whole of Board or by 
pirtr ) — by the Board, and to which I yielded ; the motive being that 
it was very dangerous in the then position of the bank, to run the risk 
of the excitement that might be produced by the non-declaration of 
a dividend : it might have resulted in a run, and the stoppage of the 
bank. I acceded to it, only on the understanding recorded in the 
minutes, that the statement to the shareholders should contain a full 
and correct disclosure of the position of the bank, even although it 
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should disclose the fact that the dividend was declared out of capital.'' 
In consequence, a resolution was drawn up hy the defendant 
as follows : — '* That a dividend of 2^ per cent be declared — it being 
understood that the statement to the shareholders at the annual meet- 
ing is to be a true and correct representation of the affairs of the bank, 
as far as it goes, whatever may be the result." 

The defendant, then admitting his connection with the report 
actually made to the shareholders, viz., the one in question, of 
July 28, 1857, said of that report — 

" The report that has been presented, well-examined shows the fact, 
althou^'h I do feel that it does not make the statement in the broad 
terms that would have been adopted if the intention had been to 
state that there was a very handsome surplus," 

At the close of the plaintiflTs case, the Attorney-general (Sir 
F. Kelly) submitted that there was no case to go to the jury ; that 
there was no fraudulent misrepresentation by the defendant in 
the month of July ; and that the representation was addressed to 
the shareholders and not to the plaintiffs. 

The judge said — ** I don't think I can say there is no evidence ; 
but, Mr. Attorney-general, if you will consent to leave the case 
here, I will give you leave to move, that is if you do not call 
witnesses." 

The Attorney-general, however, elected to proceed. 

On the part of the defendant he contended — That the 
capital was paid up, or that defendant believed it so to be ; that 
there were profits to the extent stated in the report of July, 
during the half-year therein alluded to ; and that the report was 
so far true. That as to the statement of losses made to the 
defendant by Mr. Smith, the manager (hereafter more particu- 
larly alluded to), it was only an estimate of possible loss, and 
did not represent the amount of debts absolutely lost. Further, 
that Mr. Dixon acted in good faith in making the report, 
believing its truth ; that the report was not calculated to mis- 
lead and induce people to purchase shares, for that on the face 
of it it was unsatisfactory ; that the report was not addressed 
to the public at large as a recommendation to purchase shares, 
but was in fact on the face of it an apology to the shareholders 
for the non-payment of the usual dividend ; and that it was not 
a representation to the plaintiffs, merely because the directors 
permitted it to be published. 

The defendant was called as a witness, and after speaking to 
his appointment as a director, and as managing director, and 
to the fact that only the managing directors and the manager 
knew, or could verify the state of the bank's affairs ; and also 
to his having, when an outside director, expressed his dissatis- 
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i iction at tlie small amount of information given in tlie matter 
to the outside directors, and after speaking to his having applied 
to Mr, Smith, the manager (as being the " person who knew 
most of the affairs of the bank"), about the losses, and of 
Mr. Smith's having made a statement to him about the losses, 
or as he, the defendant, contended, the possible losses, of the 
company, — amongst other things said, alluding to what ho 
did after his appointment as managing director, and after his 
conversations with Mr. Smith, as follows: — 

'* I proceeded to consider whether a dividend ought to be declared 
on the current ha^f-year. I put down my conclusion in figures. The 
figures are in my handwriting." [The figures were £33^,000 and 
£301,000, and the deficit was then stated to be £33,000.] The 
defendant continued, '' I added £25,000 to this at a subsequent period. 
This made a total deficit of £58,000." He proceeded, " I communi- 
cated it to the whole body. A draft report was drawn up by the 
manager. I do not know what has become of it. This was 
early in July; I attended a meeting on the 4th of July; it 
wa3 a full meeting. I mentioned my views that there ought 
to be no dividend. I stated that it was based on calculations 
furnished to me by Mr. Smith. The majority disagreed with me, 
and resolved u}x>n a dividend. I myself continued to be of the same 
opinion as before. It was stated by Mr. Smith, he was under the 
impression that the customers of the bank and the shareholders would 
be much alarmed by the non-payment of a dividend I said that 
paying dividends out of capital was a logical absurdity, which if they 
pleased they might commit, provided they placed upon record a minute 
that the so doing should not interfere with giving to the shareholders 
a true and correct statement of the affairs of the bank. I drew up a 
draft resolution^ to that effect, which was i*ead. The report was 
prepared in a form different from that ultimately published." 

This draft report, here referred to by the witness as having 
been prepared and not published, ran as follows : — 

" In winding up the affairs of 1854, a year which is well known as 
most disastrous to the customers of the bank who were engaged in the 
colonial shipping trade, heavier loss has been sustained in the realiza- 
tion of assets then taken over by way of security, than the directors 
could have anticipated, and than the large provision already made for 
that purpose will meet. While the directors entertain no doubt that 
the policy of taking over these assets was one by which the intei^est of 
the bank was best consulted, they regret to inform the shareholders, 
that the r&sult of a careful revision of these assets leads them to declare 
that the reserved fund can now no longer be considered an item to the 
credit of the bank, and that the further amount required to meet their 
losses, if realized at once, would absorb about 58 per cent. (£58,000) 
of the capital of the bank. 

^ThU was the resolution before referred to at p. 235, commencing ''Tliat 
a dividend of 2^ per cent be declared, it being understood,** &c. 
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'^ Under thc'se circumstance.^ the directord were in doubt as to the 
propriety of paying any dividend for the last half-year, but conclude to 
do so, oil the ground that the business of the past year, taken by itself, 
warranted their doing so, and that it was advisable to spread the 
losses arising from the affairs of 1854, over a future period, rather than 
expose the shareholders to the inconvenience of the intermission of any 
dividend, which some of them might feel perhaps very severely. The 
directors do not see any more impropriety in this course, than in that 
of an individual, after an unfortunate year's business, supplying his 
necessary expenses out of his trading capital, provided alwajrs that the 
fact of this being done is fairly and honestly laid before the share- 
holders." 

The witness then continued thus : — 

" A discussion took place upon it" (that is the draft report just 
set out), ^4t was decided it should be set aside. They did not like it. 
I concurred in the resolution. Finally, I waived my objection, and 
concurred in the report actuaUy presented *' (the report complained of, 
of 20th July, 1857). 

The defendant said of this last report, ^' I believed the statement 
in the report to be true. I believed all the statements made to be 
true." Again he said, " I did know what Mr. Smith told me ; but 
I did not know the state of the bank as disclosed afterwards by 
Mr. Banner 8 report*' 

The Attorney-general wished to put in two reports of direc- 
tors, dated in 1837 and 1838, containing the following extracts : — 

1837. — " It may be proper here to remind the proprietors that the 
internal management is essentially that of a private bank. With the 
exception of one only, appointed by the directoi-s out of their own 
body, it is conducted by the chairman and managing director, no 
other having access to the pecuniary transactions of the customers, 
thus combining the secresy of a private with the security of a joint- 
stock bank." 

July 31, 1838. — "One other point only remains to be mentioned — 
the internal management. This remains as before, being exclusively 
confined to the manager, assisted by the directors, who alone have 
access to the details of the bank." 

On being asked by the presiding judge for what purpose he 
tendered this evidence, the Attorney-general said he tendered 
it to meet the strong remarks of Mr. Edward James, that every 
attempt had been made to shuffle all responsibility on to the 
shoulders of the manager and one or two of the managing 
directors. 

The learned judge rejected the evidence. 

The learned jud^e told the jury that, in order to sustain the 

{plaintiffs' case, the report must be false, and to defendant's know- 
edge, and made by him with a fraudulent intention to deceive 



'i 



238 Recent Leading Cases. 

and mislead, and made with the intent to deceive and mislead 
the plainfciflfs. If they believe Mr. Tinley, as every broker could 
get a copy, obviously for the purpose of showing it to persons 
most likely to deal in shares, it would be for the jury to say 
whether the report primarily made for the proprietors was not 
also made for the consideration of persons wishing to deal in 
shares. 

Ultimately the jury found for the full amount claimed by the 
plaintiffs. 

In Michaelmas Term last the Attorney-general, on behalf of 
defendant, moved for a new trial, on several grounds : — 

1. That there was no evidence for the jury of false and fraudu- 

lent misrepresentation. 

2. That the verdict was against weight of evidence. 

3. That there was no evidence of any representation made to 

the plaintiffs that the report was true. 

4. That the reports of the directors of 1837 and 1838 were 

improperly rejected in evidence. 

A rule nisi was granted on all the grounds. 

The rule was argued in the following Hilary Term, before 
Lord Campbell, C. J., and Justices Wightman, Crompton, and 
Hill. The able arguments of Mr. Edward James, Q.C., against 
the rule, and of the Attorney-general in support of it, deserve 
attention. They were confined principally to the particular facts 
of the case, to which we have already adverted ; and we have, 
moreover, already presented them briefly, but perhaps suflS- 
ciently, in narrating the points relied on at the trial on both sides 
respectively. What additional matter it is desirable to introduce 
to the reader's notice will be fully gathered from the extracts 
from the judgments, which we proceed to subjoin. 

The rule was discharged by the unanimous judgment of the 
Court. 

Lord Campbell said : — 

" I really feel great pain upon this question, because I look upon 
Mr. Dixon as a gentleman to be considered as still an honourable 
man, and I do not think that any permanent stigma is attached to his 
character, but I think in this transaction he has been over-persuaded 
to do what is wrong. 

* Video meliora,' &c. &c. ' 

The declaration imputes to him that he knowingly concurred in a 
report that he knew to be untrue, and that he did so with the inten- 
tion of deceiving. I am soiTy to say, I think in this case that has 
been proved against him. The report, I think, amounts to this — that 
the diviJend of &Ye per cent, was for that half-year to be paid out of 
profits, and that hereafter in all probability it would be paid out of 
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profits ; and that tins bank was in a fit situation io award the divi* 
den'l of five per cent.- on the 28th July, 1857. Certainly this 
declaration is not against him for concurring in a diridend, but it is 
for representing that that dividend was paid out of profits, and that 
the bank was in a situation safely to make such a dividend.'* 

His lordship then, after observing that he thought the report 
in question amounted to such representation, thus proceeded : — 

" Was that the true state of the affairs of the bank ? Most undoubtedly 
it was not. Upon that there is no dispute that this was incorrect ; 
it was untrue. The next important question is — was this incor- 
rect and untrue to the knowledge of Mr. Dixon ]" 

His lordship then read over and commented on the state- 
ments made in Mr. Dixon's speech in Febniary, 1858, and other 
evidence already referred to, and observed of Mr. Dixon's state- 
ment that that report, ** well examined, showed the facts " (t, tf., 
the actual state of the bank) ; and of all the arguments adduced 
to prove that it did so, his lordship disposed by asking, whether 
" it was fair that it should require a very microscopic inspection 
of this sort ? " and expressed a decided opinion that it did not 
disclose the true state of the bank. Then, after alluding to the 
conflict — the doubts — the more than doubts — that the defen- 
dant admitted existed in his mind at the time the report of 
July was published as to what really ought to have been done, 
his lordship said : — 

" Still he concurred in this report. Now, with wliat view does he do 
so ? I say he does so for the sake of the bank, but regardless of the 
interests of those who were to deal with the bank ; that it would be 
very much for the benefit of the shareholders, of whom he was one, that 
this substituted report should be published, instead of the more genuine 
report, and he concurs in that. Why does he concur in it 1 Nay, the 
fair inference is this — that he concur^j in it because he believed that it 
would not alarm ; that it would not prevent people from continuing 
their deposits in the bank ; that it would not prevent people from 
buying shares in the bank. Is not that a fraud, although he might 
believe that if the bank went on prosperously, and made £100,000 a 
year, that ultimately it might prosper and become a successful specula- 
tion % In the case of the directors of the British Bank, 1 had occasion 
to lay down, and I believe that that was not considered as a misdirec- 
tion in point of law, to the jury, that if it was the intention of the 
directors to publish what they knew to be untrue, for the purpose of 
inducing persons to buj shares ill the bank, that they were guilty of 
doing what was wrong, and might be indicted for a conspiracy, 
although they might have believed at the time, that by a successful 
career the bank might ultimately be advent ; but publishing an un- 
true statement of the condition of the bank, for the purpose of indu- 
cing persons to become purchasers of shares, and running the risk of the 
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bank becoming bankrupt, was what the law would not allow, 
and those who did so were subject bo&h to civil and criminal proceei- 
ings. The next point that we are to consider ia^ was this representa- 
tion made to the plaintiffs ? " His lordship, after stating that no doubt 
the directors knew that this report would bd read by other brokers, 
and all persons dealing in shares, and acted on by them, and that such 
reports are generally published for such purposes, and after comment- 
ing on the evidence of Mr. Tinley, said — ^" Therefore, I have no doubt 
whatever, that the allegation in the declaration, that the representation 
was made to the plaintit& is most completely established." 

As to the alleged improper rejection of evidence, his lordship 
thought it was, looking to the grounds on which it was tendered, 
properly rejected, and added — ^^ But I do not think, if these reports 
had been read, they would have weighed a feather in the case." 

Mr. Justice Wightmaa gave his judgment to the same effect 
on all the points ; to the following observation we particularly 
draw attention : — 

^ Under those circumstances it seems to me that, although in what 
Mr. Dixon really did, he may not have intended in the ordinary sense 
of the word to commit a iraud, still there is the fact that there has 
been a false representation, and that he, knowing it to be false, it was 
put out by him for the purpose of creating a false credit, and giving a 
false credit to the bank. He did that^ therefore, which is charged as 
fraudulent in the declaration." 

Mr. Justice Crompton also gave judgment to the same effect 
on the law of fraudulent misrepresentation ; his lordship said : — 

^ There can be no doubt about the law. . . . It is quite es- 
tablished by the cases, that if a party publishes what he knows to be 
false, if that is to be acted upon by the public, and the public or any 
individual acts upon it, whatever may be the motive or the publication 
of the statement so made, the person who is injure I has a right to say — 
you have defrauded ma In this sense it is morally wrong. As to the 
rejection of evidence complained of, the learned judge intimated 
that for certain purposes the evidence would have been admissible ; but 
that, as the case stood, all tliat the defendant was charged with, being 
the knowledge he derived from Mr. Smith, and his access to the books 
for the few days after he became a managing director, it was immate- 
rial. He further observed, that in his opinion the judge who presided 
very properly asked for what purpose the evidence was tendered, and 
having relation to the answer given, very properly rejected it. His 
lordship further said, I think it would be very unfair and very dan- 
gerous, when an offer of evidence is made in that way, so that the 
counsel on the other side loses the opiK>rtunity of objecting to it — which 
they would have seized if it had been offered on its true and real 
grounds — ^to permit parties afterwards to come and say this is admis- 
sible in another point of view, and abk us to di:jturb the verdict on that 
ground." 
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Mr. Justice Hill entirely concurred as to the representation 
having been made to the plaintiffs^ though addressed to the 
shareholders of the bank : — 

Upon the report complained of, his lordship Bai«1, " Now can any 
fair and dispassionate man, looking at this report that was afterwarc^ 
published, say it conveys the information to an ordinary reader, or to 
a reader of ordinary understanding, that the dividend was paid out of 
the capital ? On the contrary, it is put in such language as to lead to 
the conclusion, that in a favourable view, or a favourable construction 
of the affairs of the bank, nothing more was required to satisfy the 
losses than the reserved fund ; and certainly, looking at it as a whole, 
no one could fairly say that it would lead to any other conclusion, and 
that the dividend was not paid out of capital. 

" But it appeared in evidence that the report so published was left 
at the bank, and that the sharebrokers, who were employed to buy 
and sell shares in that bank, as well as in other matters in Liverpool, 
whenever they required information with regard to the affairs of the 
bank, went to the bank, and the reports were handed to the share- 
holders. The plaintiff in this case having a small sum of money to 
invest, and being minded to invest thai) money in the shares of the 
Borough Bank, goes to his broker and aidsishis broker to obtain for him 
one of the reports. The broker goes to the bank, and, in the ordinary 
course of the practice of the bank, there obtained the report in 
question, handed the report over to the plaintiff; the plaintiff reads and 
considers it, and acts on the faith of the contents of that report, and is 
induced to buy the shares. 

" Now there is no doubt on the facts I have stated, that undoubtedly, 
although the report was primarily a report made to the shareholders, 
yet it was intended by the directors — who desired that the shares of 
the bank should maintain a good value in the market — it was 
intended by the directors for the information of every person who was 
disposed to deal in the shares, and any person who, according to the 
ordinary practice of the bank, was so minded, might obtain that 
report at the bank, and the representation contained in that report 
was a representation made to the person so obtaining the report." 

From the above account of this action, which, because of its 
value, we have presented thus early to our readers, they will 
perceive that, as illustrating the important principles ably 
discussed by the bar, and finally elucidated by the bench, Scott 
V, Dixon is likely to become a " leading case." 
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[*•* It should be andentood tlutt the notices of new works forwarded to as 
for review, and which appear in this part of the Magazine, do not preclude our 
recurring to them at greater length, and in a more elaborate form, in a sabseqnent 
number,*when their character and importance seem to require it.] 



A Hand-book on the Law of Marriage and Divorce. By Robert A« 
Pritcbard, D.C.L., Barrister-at-Law, and W. T. Pritchard, Proctor 
in Doctors Commons. London : Stevens & Norton, 1859. 

FoBTUNATELT, the title of the above work is a '' Hand-book^ Had 
it been a *^ handj book,** however sweet the critic*s temper naturally 
may be, it could not have been proof in this case against the growing 
and fashionable nuisance of misnomers, of which Lord St. Leonard's 
successfal work has been the innocent cause. It is called, however, a 
" hand-book,'* which, though not a very happy title, shews better taste 
and more wisdom than many recent god&,thers of law books have 
shewn. If, however, we may remark, titles are to be derived from 
the members and organs of the body, while it certainly gives a greater 
scope to our literary nomenclature, what we gain in extent we may 
lose in perspicuity, unless a common understanding is come to, as to 
the limits of the meaning of the terms. Thus, an *' eye-book" might 
be held to signify a work which one might just glance at ; a ^' foot* 
book '* one of an ephemeral kind, which, having cursorily examined, 
the reader will kick out of his library. We have seen also, we think, 
music-book employed for raising very juvenile performers on the piano 
to an appropriate height ; these, though the tsak would not be graceful, 
might receive a becoming classiEcation. 

Mr. Pritchard's '^ Hand-book of Marriage and Divorce ** is not like 
Mr. Murray's " Hand-books for Travellers," which chattily shew the 
tourist how he should proceed when he leaves home. The roads to 
matrimony, and the modes of escaping from it, are not laid down in 
this legal publication ; the expenses of the journey are not tabulated, 
nor is advice as to what ** couples'* are to see, seek, or avoid, tendered. 
The '' Hand-book of Marriage and Divorce *' is, in fact, an ample octavo 
volume, containing an excellent and useful Digest of the Statutes 
relating to these subjects, and of the cases in the old ecclesiastical 
and the modem " Divorce and Matrimonial Causes Courts.*' It 
further contains a coUection of precedents in use, and notes of practice. 

If we have any quarrel with the title of the book, we have none 
with the book itself. The arrangement of the matter seems excellent. 
The index of the subjects, and that to the cases, are full and complete, 
and adapted, as they ought to be, to the wants of the practitioner. It 
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isy in our opinion, a work which they who practise in Sir G. Oreas- 
"welFs court will find a necessary "shelf-book," or "table-book," or 
** court-book ; " or, if Messrs. Pritchard will still have it bo, a 
" Hand-book,'* 

Heports of Cases in the Court of Probate, and in the Court for 
Divorce and Matrimonial Causes. By M. C. M. Swabey, D.C.L., 
and T. H. Tristram, D.C.L. London : Butterworths. 

Renewed acquamtance with these reports, since their first publica* 
tion, enables us to speak favourably of them. Imperfect reports are 
useless; inaccurate reports are mischievous; unauthoiized reports, 
liowever carefully and correctly executed, suffer under the disadvan- 
tage of not being received in court as conclusiva If the lawyer is 
misled (as we have known him to be) by the latter, the blame is 
thrown upon his shoulders, and so he cannot dispense with the costly 
volumes of the regular report& The reports by Dr. Swabey and Dr. 
Tristram being essential under the new regime, alike for the library 
of the lawyer frequenting the comuion-law courts, as fur him of 
Lincoln's lun, it is satisfactory to be able to say, that we perceive, 
independently of their own proper merits^ and having regard to the 
usual scale of prices in England, the amount of matter rendered for 
the money seems liberal — for the page is fuller than in some reports. 

It is but due to the publishers to mention this, as the impost for 
reports is found to be not a trifling point with many of our profession. 

The Practice of the Court of Probate in Common Form Business, die. 
By Henry Charles Coote, Proctor in Doctors Commons, and the 
Practice of the Court in Contentious Business. By T. H. Tris- 
tram, D.C.L., Advocate in Doctors Commons and of the Inner 

. Temple. Second Edition. London : Butterworths, 1859. 

Mr, Coote was early in the new field of practice opened up by the 
recent Probate Court Act, and he produced a good treatise, which we 
reviewed at the time. He has done well to bring out, in conjunction 
with Dr. Tri.stram^ the second edition, with the additions and altera- 
tions, necessitated by the progress of law. Since the publication of the 
first edition of the above work, two amendment acts have been passed, 
•' The Probate Cause Act, 185^<," and the " Confirmation and Probate 
Act, 1858." A new set of rules has also been issued. References 
will be found in this edition, we believe, to all the reported decisions 
of Sir Cresswell Cresswell, upon points of common form, as well as 
the directions to the officers of the court, given by this distinguished 
judge, to whose learning and ability the successful W(»:king of the new 
court is mainly attributable.* 

This work of Mr. Coote's will be found especially useful in practice, 
as he has given full directions for obtaining probates and administra* 

1 The only opinion adverse to this which we have seen, is in a recent pamphlet, 
equally foolish and scurrilous, and emanating obviously from one who is the 
victim of excessive vanity. 
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tioiifl, and for altering and re-sealing them ; and a valoable collection 
of original forms of oaths^ affidavits, citations, and other instruments. 
This description of the present edition mast suffice ; for the book is 
one of practice, and affi>rds little opportunity for particular criticism. 
Our general criticism amounts to — and it is the most fiivourable we 
can offer of any book of the kind — a commendation of it as an excel- 
lent book of practice. 

Dr. Tristram's treatise on the contentious practice of the court, 
constitutes also a valuable feature of the volume. 

The Universal Review of Politics, Literature, and Social Science. 
London : Allen & Co. March and April 1 859. 

We advert to this new monthly periodical, not because it directly 
concerns matters legal, but because we think, jud£;ing from the tone of 
the two nimibers which have already appeared, that it is likely to be a 
publication interesting to many of our readers. For the most part, the 
ephemeral monthly literature has, we think, degenerated during the 
last twenty years ; or, it may be, the taste and requirements of readers 
of periodicals have been elevated, and have outgrown their former 
food. One never hears of people who read " the monthlies ** nowadays, 
excepting always the two leading publications. The managers of 
the Universal propose to themselves to emulate the Rhme des 
Deux Mondes in the special cultivation of genuine criticism, extend- 
ing over fields about which educated men and women of the 
present day profess to know and care somewhat. Much of the 
quarterly literature is weighty, without being satisfactory. The 
interval between the publication of successive numbers is too long 
for some purposes, and too short for others. The "Universal," 
aspires, so far as we can at present judge, to literary qualities not 
inferior to those of the ancient Quarterlies, while it means to superadd 
a more lively, rapid, and active vigilance over contemporary doings — 
literary, political, and social The social science attributes of the new 
undertaking will, we hope, be a strong point in its conduct. To our 
colonists and expatriated friends, who now can obtain oftentimes 
" hi-monthly" as it is termed, their books and letters, and who retain 
their interest in what is doing in the social and literary world, we 
think we can commend the Universal Eeview, on trial at least. 

1. A Handy Book on the Law of Bills, Cheques, Notes, and L O. U.S. 
By James Waller Smith, Esq., LL.D., Barrister-at-Law. London : 
Effingham Wilson. 

2. A Handy Book on the Law of Private Trading, Partnership. By 
the same Author and Publisher. 

Once for all, we protest against any more " Handy " books. This 
pirating of titles is at the least in bad taste. It is spreading beyond 
the book trade. The other day we saw recommended a " Handy 
Foot Bath." But having protested against the title of these little 
shilling works, we must admit their virtues. The first has reached 
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its eleventli, the next its second thousand. They are not inteaded 
for the legal practitioner, but for the commercial and geueral public ; 
and as compendious and cheap statements of certain rights and 
liabilities, they have considerable merit. Although very few profes- 
sional persons will procui'e or use Mr. Smith's little works, they may 
certainly recommend them to any lay friends who are curious to learn 
something about the subjects he has treated o£ 



AMERICAN LAW LITERATURK 

Several important text books emanating from American jurists are 
now before us. "We can do little else on this occasion than briefly 
describe their contents and give our readers some notion thereof, 
and of their value to English lawyers. In almost every instance 
the subjects are ably treated, and will be found of value to the prac- 
tiiioner in this country even. But to those who take a more 
Liberal view of their profession than that of its bread-producing power, 
and who desire to keep before their eyes the scientific aspects and 
various phases of jurisprudence — to observe the different application 
of the principles which the systems of both countries have in common — 
to notice in what instances conflicts of opinion in the courts of 
America or England arise, and what arguments are employed and 
may be raised in support of our brethren on the other side of the 
Atlantic, and in what measure they may be adopted here under 
analogous circumstances ; iu short, to all who are concerned to be well 
informed on matters legislative, judicial, or jurisprudential, the learned 
productions we are now alluding to must prove both interesting and 
useful. To some of the volumes which we now proceed to notice, we 
shall hereafter refer at length, for the purpose of considering them 
more elaborately, especially in their bearings and influences on 
English law. 

A Practical Treatise upon the Law of Railways. By Isaac F. Red- 
field, LL. D., Chief Justice of Vermont. Second edition. Boston : 
Little, Brown, & Co., 1858. 

Chief Justice Redfield published in 18$ 7 his work on railways, 
and the following year a new edition was required. His aim was to 
supply a volume, not over cumbersome, upon the whole law relating to 
railroads both English and American. With this view the author 
desires to embrace under the scope of his book every case which has 
been decided in both countries, but in such a form as not to convert 
his treatise into a Digest. This indeed appears the proper mode of 
treating "cases." Were statements of principles, without the illustra- 
tion from authentic instances which have been reported, make small 
impression on the reader, and are of comparatively trifling practical 
utility ; whilst the huddling together of marginal notes, after the man- 
ner of a digest, is useful only on certain occasions, and then to those 
alone who are conversant with the subject. 
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Mr. Red field lias had to consider upwards of three thousand reported 
cases, which alone will indicate the labour which has fallen to bis lot, 
and that which he has saved practitioners who may have to advise 
upon and determine, often in haste, points of law in connection with 
railways. 

We do not purpose now to analyse Chief- Justice Redfield*s work ; but 
there is one jioint which we cannot forbear noticing in connection 
with American railways ; and that is, how it happens there are any 
railways at all in that country to write about — ^how any one can be 
found to spend money on their construction 1 The author observes 
(p. 5), that it is worthy of remark that '^ in the United States a large 
proportion of the capital invested in railwa3rs has proved hitherto 
wholly unproductive, and much of it has already proved a hope- 
less loss, and a very small proportion of the whole can be said to 
have been at all remunerative.*' Great Biitain and Ireland can 
unfortunately produce some instances, we believe, where a railway is 
unproductive ; and occasionally ordinary shareholders have received 
no dividend, and many instances of a 10 per cent, dividend dwindling 
to a 4 per cent, might be recorded — ^but as a rule, English railways 
pay, and are believed to be solvent After comparing the railway 
facts of the two countries, we are strongly inclined to agree with the 
learned judge, that "it is difficult to account for the difference in 
results without suspecting there is something lorong somewhere" The 
author is led to make this remark in considering a case in America, 
in which was discussed the right of legislative control over private 
corporations, whose functions are essentially public, like those of 
bai:^ and ml ways. He is himself in fiivour of control within 
reasonable limits, and under proper restriotious. That such is imperar 
tively demanded in America, seems to us, we confess, obvious : that 
it might be with advantage extended in England, is also, we believe, 
"the better opinion. 

In 1857, the United Kingdom possessed upwards of 8000 miles of 
iron road. In 1851, the United States had created double this mile- 
age and as much again was in progress. In the United Kingdom 
these works had cost upwards of 300 million sterling ; in the United 
States they had spent about half this smn. So they had half our 
capital, and more than double our niileage, and yet the companies are 
mostly insolvent. Now the English debenture and preference stock 
is said to p jy an average of 5 per cent., and ordinary stock 3 per 
cent. Most of the European railways are also highly remunerative, 
returning from 7 to 20 per cent. Supervision, without undue inter- 
ference, is assuredly requisite for the protection of shareholderH. No 
one knows this better than the English lawyer — whether solicitor or 
counsel — who has had to watch the manoeuvres of directors and their 
agents in railway proceedings. 
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A Treatise on the Construction of the Statute of Frauds as in Force 
in England and the United States. By Causteu Browne, Esq., 
Counsellor-at-Law. Boston : Little, Brown, and Co., 1857. 

Whether it be true or no that every line of this statute is *' worth 
a subsidy," as Lord Nottingham used to say, is open to discussion. 
The late John William Smith in his " Law of Contract " has observed, 
that there is no doubt as to every line having cost a subsidy in litiga- 
tion. The question has recently been raised anew by able thinkers, 
"whether the enactment has advanced justice, or whether its successful 
operation in preventing " many fraudulent practices, which are 
commonly endeavoured to be upheld by perjury and subornation of 
perjury," has not been counterbalanced in certain directions by its 
effect in frustrating fair claims and maintaining dishonest defences. 

The jurisprudence of America, however, has retained the enact- 
ment j and it is of equal importance there as it has been and is with 
T3S. Mr. Browne, the American writer on jurispnidence, has formed 
an opinion in favour of the beneficial effect of the statute. He says, 
^* In estimating the value of this enactment, the imj^ortant question 
is, not whether the statute has in its practical working let in as much 
perjury as it has excluded, for no strictness of legislation can bar out 
from a court of justice the man who deliberately purposes to commit 
perjury; but it is whether, in the average of large experience since 
the statute was enacted, the requisition of written testimony in 
certain cases has not materially served to secure the property of men 
against illegal and groundless claims. That it has done so will 
scarcely be disputed, and to the profound practical wisdom with 
which it was conceived to this end, the most enlightened judges and 
jurists have at all times borne emphatic testimony. 

" Nevertheless it cannot be s^id to have been judipially administered 
with a firm hand and in a consistent spirit. Within a few years 
after its enactment, and before the generation of its framers had 
passed away, we find the courts admitting exceptions and distinctions 
as to its application, and forcing upon it constructions tending to 
restrict its beneficial operation. In later days there has been evinced, 
on the whole, a disposition to return to a closer interpretation of its 
provisions ; but even now there are doctrines too firmly settled by 
precedent to be overthrown, which, from their very inconsistency with 
the spirit of the statute^ lead continually to great embarrassment in 
its administration." 

Embarrassment, however, was in the first instance caused by the 
opportunity afforded for divers interpretation of the meaning of the 
statute, through laxity in the language employed therein ; for in truth, 
the composition of the Statute of Frauds, however excellent certain of 
its provisions may be, proves that modem draftsmen have not the 
exclusive right to be considered imperfect in their art. In the 29th 
year of the reign of Charles II. even, we have an instance of an 
Ill-drawn bill, turned into a suitrprovoking statute. The diflBculty 
which has attended the exposition of the statute, results mainly from 
the imperfect language employed by them who framed it. *^ The pro- 
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feasional reader/* says the author, '* who carefully examines it &om 
beginning to end, will fiud such obscuiity of arraugement, and such 
inexact and iuoonsisteut phi'aseology, as to conclude that safe and 
rational rules for its construction can hardly be rested upon its literal 
expressions; but that it must be read, as far as may be, by the light of 
that broad and wise policy in which it was manifestly conceived." 
With respect to the authorship of the statute, Lord EUenborough in. 
"Wain V, Warlters, insisted to a great extent on his construction of the 
word ** agreement," because he believed that Lord Hale drew the bill, 
who was '' as competeut to express as he was to conceive the pro- 
visions best calculated for caiTying into effect the purposes" of the 
law. This was not the view taken by Lord Mansfield, who remarked 
that the act was not passed till after Lord Hale's '* death, and was 
brought in in the common way, and not upon reference to the judges." 
Again, we find Lord Nottingham remarking, in his account of his 
judgment in Ash v, Abdy, 3 Swanst. 1664 (Anno 16/8), **I said I 
had reason to know the meaning of the law, for it had its first rise 
/ram me, who brought the bill into the Lords' House, though it after- 
wards received some additions and improvements from the judges and 
civilians." In the note by Mr. Swanston he says, **that the fact 
above-mentioned sets the origin of the statute beyond question, 
though there may be some foundation for the tradition that Sir M. 
Hale and Sir L. Jenkins a&sisted in its preparation." Still, whoever 
revised the draft, it was left eventually in an informal state. The 
general design of the statute is clear, and some parts of it are happily 
worded, but others as carelessly ; for exapiple, the same term is found 
used therein to express different ideas, and the reports supply abun- 
dant evidence to shew that it was not left perfected by any great hand, 
though it may have been touched by several masters. However, both 
we and our legal brethren in America have the duty imposed upon 
us to understand the meaning and interpretation of the Statute of 
Frauds, and Mr. C. Browne's book will be found useful for the pur- 
pose of attaining this object. 

Commentaries on the Law of Marriage and Divorce, and Evidence on 
Matrimonial Suits. By Joel Prentiss Bishop. Third Edition. 
Boston : Little, Brown, & Co., 1859. 

Thb Statute 20 and 21 Vict. c. 85, has not removed the necessity 
of the ancient law of marriage and divorce being thoroughly 
mastered by the English practitioner (vide § 22). But it has ren- 
dered it desirable that the principles on which it is founded should be 
both more widely and thoroughly undei-stood. There is now and will 
be greater freedom and scope in the application of the law than 
formerly. Mr. Bishop says truly, that when practitioners resort to the 
reports, they find there the light so scattered, so buried beneath forms 
of practice unknown to them, gathered at so much labour as often to 
render the search in this direction scarcely compensatory." Like 
Mr. Bishop's commentaries on criminal law, the volume which we are 
now noticing is not a mere digest of cases or statement of decided 
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points — ^it professes to be and is an original comTnerUary, It aspires to 
be a text-book in which authorities are considered, accepted, rejected, 
or expanded, and where ])riuciples and rules are laid down, and the 
intention and application illustrated and explained. The writer does 
not shrink from accepting the responsibility which independent views 
naturally throw upon an author. The work deserves, and we hope 
will receive, at our hands hereafter, ample notice. The author believes 
that his " English and even Scotch friends may find," in his treatise, 
'^ not an altogether valueless reflection of the light which has shone 
from them over the waters." It is because what we have already 
observed in the volume in question induces us to think Mr. Bishop 
is not mistaken in this belief, that we have introduced — thus briefly — 
his labour to our readers' consideration. 

A. Treatise on the Law of Attachment in the United States. By C. D. 
Drake, of St. Louis, Missouri. Second Edition, with the Treatise on 
Foreign Attachment in the Lord Mayor's Court of London. By 
John Locke, Esq., Q.C., M.P. Boston : Little, Brown, <fe Co., 
1858. 

The following remarks occur in this preface to Mr. Drake's work : 
^^ The materials here wrought together are almost wholly American. 
Great Britain, the fountain of, and exercising continually a marked 
influence over, our jurisprudence generally, contributes in this depart- 
ment comparatively nothing. In that country the bankrupt law, and 
the process against the body, leave little room or occasion for a general 
system of attachment ; while the limited proceeding under the custom 
of London gives rise to few cases which find their way into the courts 
of Westminster Hall. Here, however, where no general bankrupt 
law exists, and imprisonment for debt is to a great extent abolished, 
it is widely different." 

If imprisonment for debt be abolished, for which step many are 
now agitating — the practice of attachment must, we presume, become 
as extensive here as in America. 

Mr. 1 )rake's book would have been more valuable to the English 
lawyer if the decisions or the sections of the Common Law Procedure 
Act, 1854, giving attachment of bills of the Garnishee (sects. 61-67), 
had been referred to. ' 

Mr. Locke's excellent little treatise on Foreign Attachment in the 
Lord Mayor's Court in London, has been ap]^opriated by Mr. Drake 
in his appendix, and forms a useM addition to his volume. 



State of New York. First Report of the Commissioners of the Code. 
Albany : Weed, Parsons, & Co., 1858. 

The Commissioners, whose first report is now before us, were 
appointed by an act passed in 1857, by the Legislature of the State of 
New York, to reduce into a systematic code such of the laws of that 
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state as were not comprised in the codes of civil and criminal pro 
oedure already completed. 

The lawd of the state have been arranged under two great general 
heads, namely, substantive and remedial laws ; or, those which define 
the roles relative to propei-tj and conduct, and those which prescribe 
the modes of enforcing such rules. The latter are comprised in the 
Codes of Civil and Criminal Procedure, and the codification of the 
former has been committed to the present oommis^ionera, Messra 
David Dudley Field, William Curtis Noyes, and Alexander W. Brad* 
ford, of whom one at least is well known in this country. They are 
directed to divide their work into three portions : one containing the 
political code, another the civil code, and a third the penal code. The 
political code is to. embrace the laws respecting the government of the 
state, its civil polity, the functions of its public officers, and the 
political rights and duties of its citizens. The civil code is to 
embrace the laws of personal rights and relations, of property, and of 
obligations. The penal code is to define all the crimes for which 
persons can be punished, and the punishment for the same. These 
three codes are not to include the laws relating to courts of justice, or 
the functions or duties of judicial ofjcers, or any provisions con- 
cerning civil or criminal actions, or special proceedings, or the law of 
evidence, all of which are comprised in the codes of Civil and 
Criminal Procedure. 

The present report, made in February, 1858, is accompanied, as 
ordered by the act, by a general analysis of the projected codes; This 
analysis, though it is but a mere dry list of the heads of law, clearly 
shows that those who compiled it have set not only eainestly, but also 
scientifically, to work. 

Hasty and undigested legislation, morever, is not contemplated by 
the commissioners ; for they say, that while they " are duly sensible of 
the importance of having the work done with all reasonable despatch, 
and of the pressing need of some portions of it at the present time^ 
they are also aware of the necessity of proceeding with deliberation, 
and submitting no portion of the code till it has been carefully con- 
sidered. Not only must each part be prepared with care, but its 
relations to the other parts must be examined, before it can prudently 
be admitted." 

The propriety of introducing changes in our statute law simulta- 
neously with the consolidation of that law, has, of late years, been 
much discussed in this country ; the opinion of great American jurists 
on the subject will, we think, be read with interest, and a» the fol- 
lowing passages apply equally as well to a system of consolidation as 
to one of codification, we extract them from the report : — " How feir," 
say the commissioners, " in the preparation of a code changes should 
be recommended, is a question of much delicacy. They should, with- 
out doubt, be cautiously admitted. Law is the growth of time and 
circumstance. An original system of jurisprudence, founded upon 
mere theory, without reference to national characteristics, habits, 
traditions, and usaj^es, would be a failure. The science of government 
and law is progressive; new regulations spring from necessity, or are 
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suggested by experience, and the application of the rules of justice to 
human af[airs is constantly modified by the changing circumstances of 
society. The process U easily understood. In the earlier stages of 
civilization, ^hen communities are small and isolated, local customs are 
more distinct, in conformity with local character ; but as cultivatiun 
and intercourse gradually bi*eak down provincial peculiarities, and 
eradicate partial customs, the tendency to assimilation enables the 
legislator to disregard inconvenient rules, venerable only from age and 
habit, and gradually to introduce changes, which have the experience 
of other communities to recommend them, and which seem better 
adapted to an advanced civilization. We thus reach a stage in which 
valuable improvements may be borrowed from other systems and 
engrafted into our own, without impaiiing the harmony of our 
laws by the introduction of unsuitable elements. For example, the 
law of special or limited partnerships, the offspring of the commerce 
of the middle ages, unknown to the common law, has within a recent 
period been adopted into our own legislation with manifest advantaga 
So we have also seen the influence of our jurisprudence reflected back 
VLjpon the country from which we derived our language and our laws ; 
and reforms, readily admitted by our plastic legislation, slowly adopted 
there, after having been tested by our experience ; though the settled 
constitution and the fixed habits of England might have prevented 
their origination in that country. Thus, two great purposes are to be 
subserved in revising the jurisprudence of a nation ; one, the reducti(»n 
of existing laws into a more accessible form, resolving doubts, remov-* 
ing vexed questions, and abolishing useless distinctions ; tlie other, the 
introduction of such modifications as are plainly indicated by our owa 
judgment, or the expeiience of others. We are satisfied that this 
'work should be performed with delicacy, caution, and discrimination, 
that nothing should be touched, from the mere desire of change, or 
"without great probability of solid advantage." 

We anxiously await the completion of these codes. The jurists of 
America have already taken a high position in respect of the science 
of jurisprudence ; a^d as the codes, before being presented to the legis- 
lature, are to be distributed for examination among the experts of the 
state, and after 1).ei^g subjected to their criticisms, are to be re- 
examined and r^Bonsi4er^d by the commissioners, we believe a code of 
laws will be producedi which will not only prove a lasting honour to 
the state itself, but piay, we hope,' rank along with that of Justinian 
or Napoleon, and be a benefit as an example to the mother country. 

We must not close this notice without mentioning that the services 
of the commissioners are ^:utuitous. Not even one of the three 
receives a salary of £1.000 a-year. 

Courts of Requests. A Practical Treatise on their Constitution and 
Procedure, &c. By Louis Nell ; Colombo, 1858. 

Bt looking at the bottom of the title-page of the above-named 
work, we perceive that the Court of Bequests treated of therein are 
those of Ceylon, some of which are situated in the districts of 
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Ondorowe (which is in the son them diyisioii of Nawerakalawiya)' 
of Oodiyauooolain, Akcrapatoo and Tittewelgandohaje Corle, 
Valyeladeinben, and other places, whose names are as well known as 
they are easy to read and pronounce. 

The procedure in the Courts of Request, and the practice followed 
in the places which sound so curious to the European ears, and which 
we have as a curiosity given above, are not Hkely to be of great 
interest to our Eoglish readers; nor is the. case of Appoohamy y, 
Punchyhamy likely to be cited to the astonished Barons of the 
Exchequer. 

But the work deserves to be noticed, first, because it exhibits 
the scope and operation of small debts court in Ceylon, and 
secondly, as affording an example of the very careful and praiseworthy 
labour of its author ; and lastly, as being a specimen of admirable 
printing and getting up. In this latter point, indeed, we are 
astonished to see so good an example issuing from a colonial press. 

Recueil G^n6ral de Trait^ Conventions, et autres Transactions 
remarqu^bles, servant a la connaissance des Belations ^trang^res des 
Puissances et Etats dans leurs rapports mutuels. Continuation 
du grand recueil de G. F. de Martens, par Charles Samwer. 
Tome XVI. Partie Idre. Gottingue, Dieterich, 1858. (D. Nutt, 
Strand, London.) 

Martens*s coUection of treaties, <kc., is well known all over the 
continent. There are thirteen volumes of the work which bear his 
name, and the part now before us is the first part of the third volume 
of Samwer's continuation. It contains a collection of treaties, 
conventions, and mutual regulations made and agreed upon between 
various nations from September 1846 to June 1857. We cannot 
say that it is a complete collection, for there are some treaties which 
have found no place in it, and we may instance, among others, the 
treaty of 1849, between Austria, Modena, and Pai'ma, agreed to by 
the Pope in 1850, relative to the free navigation of the river Po; 
the convention of 1854, between Great Britain and Sardinia, for the 
reciprocal opening of the coasting trade ; a similar convention of this 
same year between Great Britain and Tuscany ; and the copyright 
convention of 1854, between Great Britain and Belgium. 

There is also a defect in the collection which requires notice ; 
namely, that, with few exceptions, one text only of the treaties is 
given ; the French text, in cases where there was one, being usually 
selected. In the construction of treaties reference to more than one 
text is frequently necessary, and the omission of the various texts 
somewhat detracts, we think, from the usefulness as well as the com- 
pleteness of the work. 

In the part now published there are several treaties of considerable 
interest, e. g, : — the treaties entered into in the years 1850-52, between 
Sardinia, and Austria, Great Britain, France, Belgium, Holland, 
Portugal, Greece, Switzerland, Bremen, Lubeck, Hamburg, &c., which 
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are evidence of the vast efforts at that time made by Sardinia for the 
extension of her commerce; the treaty of 1854, between Japan 
and the United States ; the treaty of 1854, between the United 
States and Russia, relative to the rights of neutrals on the sea ; 
the treaty of commerce entered into in 1857, between France and 
Hussia, &c. &c. 

As regards treaties in which Great Britain is direcUy concerned, 
this collection is not, and it cannot be expected that it shon]d 
be, nearly so complete as Mr. Hertslet*s invaluable collection of 
treaties subsisting between Great Biitain and foreign powers, but 
as it comprises treaties between all nations, it supplies much informa- 
tion which Mr. Hertslet's work does not afford, and may be consulted 
with advantage by those desirous of tracing the progress of other 
nations besides our own, and of learning something of the relations of 
foreign states amongst one another. 



Amongst, the publications notice whereof we must defer, are the 
following : — Mr. T. S. Paton's treatise on Stoppage in transitu ; and a 
Manual of the Roman Civil Law, by George Leapingwell, Esq., LL.D., 
<fec. Two pamphlets on Trial by Jury are also before us. The one 
entitled, " Unanimity on Trial by Jury Defended," is by Mr. G. Roch- 
fort Clarke. The other entitled, « The Dark Side of Trial by Jury," 
is by Mr. Joseph Brown. The former supports the institution with 
undoubting and undoubted orthodoxy. The latter assaults it with 
unshrinking courage and vigour. We purpose to deal with these learned 
pleaders and experienced counsel according to law, on another occasion. 
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OuB Parliamentaiy ''eyents of the qaarter/' regarded as to the 
amount of business done, and not the quantity of verbiage reported, 
will be very brief — The proceedings were inaugurated bj flag^ wav- 
ing and by the ministers' own trumpets blowing. But the unhealthy 
breath and wheezing bellows of faction have puffed, or are trying to 
puff out, the government rushlight At all events, the flickering 
night-lamp of parliament has been extinguished, and much that threa- 
tened to be the most disastrous and sham legislation on important 
subjects, has for the present been dropped. 

On March 29, a debate on the second reading of Lord Campbell's 
bill to regulate the verdicts given by juries on civil causes, took 
place in the House of Lord& The result is, that the legislature has 
refused for the present to alter the law as it now exists in England. 
With the arguments on both sides our readers are now familiar, and we 
need not here repeat them. No one, however, although his opinion 
may be strong in favour of abolishing forced unanimity, after reading 
Lord Lyndhurst's speech on the occasion referred to, can Ml to recog- 
nise, in common candour, that " much may be said on both sides." 
The speech referred to is among other things interesting, as showing 
the vigour of the " old man eloquent," and the zest with which he still 
points his shafts and plants his blows. 

Another debate in the House of Lords, on April 8, should be 
mentioned, in which also Lord Lyndhurst took a prominent part. It 
arose on the Lord Chancellor moving the third reading of the 
" Indictable offences (Metropolitan) bill " — the object of which is to 
enact that no ciiminal charge shall be preferred or tried in the 
central criminal court or sessions, within the metropolitan police 
district, unless such charge shall have been previously made and investi- 
gated before a justice of the peace. We will only offer one word of 
comment upon the debate raised on this question. Our ancestors and 
our successors seem to be, among other inconveniences, very great 
obstacles to practical legislation. A proved evil is put before the 
legislature. A remedy is suggested, whereupon the constitutional 
historian, with uplifted voice and deprecatory gesture, asks the 
Beformer — Did our fathers thus think? what was good for them 
must be suited to us ; whilst the prophet of the future, on the other 
hand, bids us ponder on posterity, and what we owe to our children's 
children ; "what has been useful," he sings, " though it be now injurious^ 
may be again essential for unboi*n generations." 

Now our fathers, when they did make good laws, made them, we 
believe, for their own use and behoof, and because they knew what 
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they wanted, and found a mode of supplying their own wanta They 
thought that succeeding generations could do the same. Alas I it is not 
so ; for it is clear, from the wild debating of the present day, that on 
the most essential and important topics there is the greatest difference 
of opinion as to what we now want ; and, if this is ever made clear to 
the majority, we have then to become antiquarian, and consider our 
forefathers' ways, and next whether our unborn children will not 
require the protection of the rules of our defunct progenitors. 

The important matter relating to the title to real property and 
bankruptcy, which have formed the subject of parliamentary discussion, 
-will be found discussed at length elsewhere in our pages this quarter. 

Before our next number appears a new ministry will possibly be in 
office. Sir Richard Bethell may perhaps have to undertake some 
genuine conveyancing reforms. We shall then have three learned 
reformers at work on this and other impoi-tant legal amendments. 
Those who have perused our Art. xiv. will see what Sir Hugh attempted. 
Sut Sir Fitzroy introduced (after a continuous parade of what he was 
about to do) at the last moment a batch of seven bills. With these 
doingi) the names of the three knights-a^-/at9 will be remembered 
perhaps as, in 1808, were ceitain three knights-o/^tocw.* Some of our 
older readers will recollect a jingle then commonly sung in the streets, 
and which we have heard thus parodied : — 

*^ Sir Kichard and Sir Fitzroy, Sir Fitzroy and Sir Hugh, 
Cock-a-doodle, Cock-a-doodle, Cock-a-doodle-do. 
Sir Richard is a lawyer, but as for the other two, 
Cock-a-doodle, Cock-a doodle, Cock-a-doodle-do." 

Lord Brougham has again brought in his bill for extending his act 
of 1851 (Evidence of Parties) to criminal cases, at the option of the 
defendant. It was opposed by some of the law lords, upon this ground 
mainly, that whoever refused the benefit given, of electing to be 
examined, would be presumed to deoline, because he was apprehensive 
of the effects of a cross-examination by the prosecutor. It is needless 
to observe that the case is very rare indeed, of a person not conscious 
of guilt, only shrinking from examination because deficient in acute- 
ness, or courage, or presence of mind; and that the case is equally 
rare of a guilty person trusting to his courage and dexterity for defeat- 
ing a cross-examination. The objection, therefore, really arises from 
a disposition to &vour the escape of the guilty rather than provide for 
the safety of the innocent, to whom the fullest examination must 
always prove advantageous. A remarkable instance occurred the very 
day after this discussion, of the gross injustice which may be caused 
by the mouth of one party being closed while the other is fiilly heard. 
A petition was presented, setting forth that a clerk in a trading-house 
had been convicted and suffered six months* imprisonment for a fraud, 

♦ Sir Arthur Wellesley, Sir Harry Burrard, and Sir Hew Dalrymple. 

" Sir Arthur and Sir Harry, Sir Harry and Sir Hew, 
Cock-a-doodle, &c. 

Sir Arthur was a brave knight, but as for the other two» 
Cock-a-doodle, &c &c. 
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only proved by the testimony of a party in opposition to tbe firm ; 
and the petitioner's attorney, having acted in league with the pro- 
secator, had subsequently been convicted of fraud aad forgery, while 
the attempt to proceed against the perjured witness failed, by his 
having fled after a fraudulent bankruptcy. This, no doubt, must be 
regarded as an extreme case, and one of rare occurrence ; but we have 
the high authority of Mr. Stuart Wortley, when recorder of London, 
who, though averse to Lord Brougham's Evidence of Parties' Bill in 
1851, and giving the reasons why he could not support that great 
change in the law of procedure, stated that, if it was adopted, there 
might be an extension of it to criminal cases, as his own judicial 
experience had brought him acquainted with repeated cases, in which 
injustice would have been prevented by the examination of one party 
as well as the other. 

Some of the learned judges are understood to consider that the 
measure should be adopted in all cases where the real prosecutor is 
called as a witness ; that to these cases the examination of the de- 
fendant should be confined, and that it should be excluded in all cases 
other than misdemeanour. In fact, cases of misdemeanour are almost 
the only ones in which the real prosecutor is examined, and this 
alteration may be made when the bill is re-introduced. 

The subject is of great magnitude, but the arguments are within a 
very small compass. We feel, or affect, great repugnance to a party 
accused of a crime being examined even voluntarily ; but let him only 
be in misfortune, we allow him to be examined whether he will or no, 
and compel him to answer questions with the certainty that all be 
says, and also all his refusals to answer, may be given in evidence 
against him, on a charge it may be of felony, as well as misdemeanour. 
A bankrupt, or insolvent, must answer all questions put to him 
by his crecfitors, and his answers may not only cause his conviction in 
another court, but his punishment by the court where he is interro- 
gated. 

Nor is this the only inconsistency and caprice of our rules of 
procedure. Observe the distinction taken on this head, from the form, 
of the proceeding, the substance being exactly the same. Under 
the new law of evidence, all parties may be examined, both volun- 
tarily and compulsorily, on charges of the grossest frauds, the 
foulest conspiracy, the most outrageous violence, if the form of the 
proceeding is an action. Surely it is now too late to refuse extending 
the new act to prosecutors also, without which extension this im- 
portant amendment of our law remains imperfect in a very essen- 
tial respect. 



Sir Joseph Amould, as many of our readers will with us rejoice to 
know, has been appointed one of the puisne judges of the supreme court 
at Bombay. It is always dangerous to predict with certainty of any 
man that he will make a good judge, or we should prophesy it of 
Sir Joseph Ainould without hesitation. Mr. Amould was well known 
in the profession as a learned and sound lawyer, rather than one orer- 
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wKelmed with junior business ; and it speaks well tor the discrimina- 
tion of the authorities who have givon him the appointment at Bom- 
bay, that thej have known how to fix on a lawyer whose acquirements 
render him the right man for the preferment in question, though 
his name perhaps has not been among those most popular with 
attorneys, or Tery familiar to the readers of the newspaper Niua Priut 
reports. 

The new judge has been living in a time of great legal reform in 
England, and has associated with those who have remodelled and reno- 
vated the procedure of our English courts. He knows therefore the 
principles of true reform in the matter. He will, it is to be hoped, 
liring his experience to bear on the new system to which he has re- 
moved Mr. Arnould's work on marine insurance (a new edition 
of which ^we have recently seen) is an important contribution to 
legal literature, and affords an excellent example of a learned law-book 
in which scientific treatment and a practical object are alike observed. 
In America, where our really good law treatises are certain of being 
reprinted, " Arnould on Marine Insurance ** has already passed through 
three editions. 

; Sir Joseph Arnould was entered at Charterhouse in 1828, and then 
proceeded to Oxford, and became a scholar of Wadham. He took his 
degree in 1836, and, achieving high honours in classics, became a fellow 
of his college in 1838. In 1841 he was called to the bar, having been 
a pupil of Sergeant Scriven and the present Mr. Justice Hill. He 
was a member of the Surrey sessions and the home circuit. And is an 
eminent example of a man who can combine the knowledge and 
practice of his profession with literary tastes and pursuits* 



A disgusting and humiliating spectacle is being now exhibited in 
the city of London. A certain number of members of the bar are 
condescending to canvass, advertise, and puff themselves, for the pur- 
pose of procuring their election for the judgeship vacated by the 
death of Mr. Prendergast. Under such a system, and through such 
means, it is impossible for any barrister of standing or repute, or any 
gentleman having self-respect, to aspire to the office. 

We trust the electors may have the good sense to reject all the 
pushing and canvassing candidates, and select, under proper advice, a 
really fit man for the office in question. 



A commission has been appointed to report on the subject we 
lately discussed at length, that of providing in the metropolis proper 
courts of law on a suitable site. The commissioners are Sir J. T. Cole- 
ridge, Vice-chancell(»r Page Wood, Sir G. C. Lewis, Lord Wynford, 
Dr. Phillimore, and ^f r. John Young. 



Another commission (consisting of Sir John Awdry, the Earl of 
Devon, and Mr. Jebb) is appointed to report on the laws, civil and 
ecclesiastical, in Jersey — (Vid ante, Art II), 

VOL. VIL NO. xiir. S 
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A i«turn has just been made by the House of Lords, of the eondi'' 
tioQ of busiaess transacted and pending in the court of divorce : the 
arrears are frightful. It was known that the constitution of the 
"Court was inadequate for its functions, and the remedy was easy of 
invention and application, but the govei*nment was indifferent to th9 
practical and indispensable reform, and has done nothing therein* 



In the aflfairs of party, and indeed of states, we take no part what^ 
ever, except in so far as they afiect the interests of jurisprudence ; and, 
above all, of the progress of improvement in our laws. Hence, we 
have no concern with the extraordinary position in which this and 
other countries are now placed by the dissolution arising from the 
so called reform measure of the Conservative government, or the 
disastrous war policy pursued on the Continent. Men had not ceased 
to marvel at the Conservative^ the adversaries of reform, taking reform 
matter in hand, and raising, hj the kind of measure propounded, a 
clamour upon the subject, which alt the efforts of its most strenuou» 
advocates had failed to excite by tbeir uttermost efforts of agitation, 
when the French absolute government — the enemy of all popular 
movement — the denouncer even of moderate constitutional policy — 
proclaimed its adhesion to the cause of revolution in Italy. As was 
observed in jest — but the proverb says, that in jest many a true word 
is spoken — there seems so great a superabundance of liberty in France, 
that she can afford to export it. In the crisis which has arisen out of 
the false position both of the English and the French government, the 
interests of law amendment are so far concerned, that the cause of 
order at home and of peace abroad is l^e cause of legal improvement. 

That the interests of law amendment are safe, whatever be the 
government established in this country, is to be hoped. We trust 
that no set of men, to whom the administration of our affairs can be 
intrusted, hive it in their power to arrest the cause of improvement 
in our jurisprudence. 



PBISON SYSTEMS. 

We perceive, in a philanthropic journal of the temperance promoters^ 
a laboured panegyric on Sir R Jebb, who is described as the greatest 
philanthropist, and the successor of Howard. Captain Crofton is rfaid 
to be, so far as he follows his plans, good in his wav; but a mere se* 
condary person. The trutJi is precisely the reverse; and the journal 
in which this ridiculous statement has been inserted, through the inter- 
vention of some ill-judging friend of Sir R. Jebb's, ought to have known 
better from the authoritative statements at the Social Science Congress 
at Liverpool, and their published transactions— a well-meaning work 
like the Mdiora, injures itself by impairing its authority when it suffer* 
parties so to practise on it. 
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APPOINTMENTS, &o. 

Sir Matthew Bichard Sausse, late puisne judge of the Supreme Court 
of Bombay, has been promoted to the Chief-Justiceship of that Court, 
and Mr. (now Sir Joseph) Amould of the Home Circuit, is appointed 
to the Puisne Judgeship vacated by such promotion. 

Mr. A. F. Lutwyche has been appointed Attorney- General of New 
South Wales, in the room of Mr. J. Martin, retired. 

Mr. W. F. Higgins, barrister-at-law, and son-in-law of the Lord 
Chancellor, one of the Begistrars of the Court of Bankruptcy, was ap- 
pointed to a Mastership in Lunacy, vacated by the retirement of Mr. 
Edward Winslow. Mr. Scott, private secretary to the Lord Chancel- 
lor, was appointed Begistrar of the Court of Bankruptcy in the room 
of Mr. Higgins, and Mr. Charles Palmer Phillips of the Equity bar 
was appointed to the post vacated by Mr. Scott. In consequence, it 
is said, of some observations made in the House of Commons relative 
to the appointment of Mr. Higgins, and of the discontent of the poli- 
tical chibs attached to the interests of the Conservative government, 
and to those of their own office-wanting members, Mr. Higgins was 
Jed to tender his resignation, which was accepted, and Mr. Samuel 
Warren, Q.C., M.P., &c. &c. (upon the unpalateable condition of 
resigning his seat in parliament), was appointed to the Mastership 
in Lunacy. Mr. Higgins and Mr. Scott resumed their duties as 
Begistrar and Private Secretary respectively, and Mr. Phillips retired 
altogether from office. The Chancellor of the Exchequer stated in the 
House, that the Lord Chancellor had informed him that Mr. Higgins 
would, not have been appointed to the office in question, had not the 
noble and learned lord been thoroughly convinced of his competency, 
to fulfil its duties. On a subsequent day, Mr. Samuel Warren gave 
the House to understand that the mastership had not been sought by 
him ; but on account of his peculiar fitness for the office it had been, 
offered to him spontaneously by the Lord Chancellor. It is evident, 
therefore, that Mr. Higgins and Mr. Samuel Warren are equally well- 
fitted for the post in question; and under these circumstances we must 
lament that Mr. Higgins should have been deprived of a valuable 
appointment, and that Mr. Samuel Warren's parliamentary talents 
should be lost to his party and the country. 

Mr. G. H. Cary, of the Chancery Bar, and late pupil of the Solicitor- 
Greneral, has been appointed Attorney- General of British Columbia. 

Mr. Unthank, of the Noi-them Circuit, has been appointed Master 
of the Court of Queen's Bench, in the room of Mr. Bunce, deceased. 

The Becordership of Noi^wich, vacant by the death of Mr. Prender- 
gasfc, Q.C., has been conferred on Mr. O'Malley, Q.C. ' 

Mr. Caillard, Conveyancer and Equity Draftsman, has been ap- 
pointed Judge of the County Courts of Bath and North Wilts (Cir- 
cuit No. 62), in the room of Mr. J. G. Smith, deceased. 

Mr. W. H. Adams, M.P., Beoorder of Derby, has been appointed 
Attorney-General at Hong-Kong. 
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SCOTLAND. 

To Charles Baillle, Esq., Lord- Advocate, has been granted the place 
of one of the Lords of the Session, in the room of Lord Murray, de- 
ceased ; and David Mure, Esq., Solicitor-General for Scotland, has been 
appointed Lord- Advocate. 

IRELAND. 

Mr. John George has been appointed Solicitor-General ; Mr, W. C. 
Dobbs, Q.O., has been appointed a Judge of the Landed Estates 
Court ; and on Mr. A. Vauce, has been conferred the office of Law- 
Ad viter of the Crown. 



NECROLOGY. 

Febiruary, 

1st. Phillips, Charles, Esq., one of the Commissioners of her 

Majesty's Court for Kelief of Insolvent Debtora^ 
4tL Burton, T. S., Esq., Solicitor. 
6th. Anderson, R. H., Esq., Solicitor, aged 61. 
5th. Patrick, Charles, Esq., Solicitor. 
9th. Griffiths, William, Esq., Solicitor, 
lltli. RusHWORTH, G. A., Esq., Solicitor, aged 55. 
16th. Darnborough, Thomas, Esq., Solicitor, aged 67. 
19tb. Hastie, James, Esq., Record Solicitor, aged 58. 
21st. PRITCHARD, William, Esq., Proctor and Solicitor, aged 67. 
22nd. Baker, William, Esq., Coroner for the Eastern Division of the 

County of Middlesex, aged 77. 
24th. Clarkson, W. G., Esq., Proctor and Notary, aged QQ. 
24th. Pritchard, Edward, Esq., Solicitor, aged 59. 
25th. Smedlet, Francis, Esq., High Bailiff of Westminster, aged 67. 
26th. PiLKiNGTON, Henry, Esq., Barrister, aged 72. 
27th. Brodebip, William John, Esq., F.R.S., one of the Benchers of 
the Hon. Society of Gray's Lan, and formerly a Magistrate of 
the Westminster Police Court, aged 71. 

March, 

9th. Sir Anthony Oliphant, C.B., late Chief Justice in the Island 
of Cejlon, aged 65. 

1 Ith. Darvall, Joseph, Esq., Solicitor, aged 69. 

18th. Goose, Johu, Esq., Solicitor, aged 50. 

19 th. The Earl of Devon, aged 82. He was called to the Bar in 
1799, and for a short time was a Master in Chancery, and 
subsequeiitly Clerk- Assistant to the Parliaments, which 
office he held until he succeeded to the Peerage in 1835. 

20th. Prenpergast, Michael, Esq., Q.C., B.ecorder of Norwich, and 
Judge of the Sheriff's Courts London. 
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23r(i M'DuFF, Charles, Esq., Solicitor, aged 69, 

:24tli. Sir John Lewes Pedder, Knight, late Chief Justice of the 

Supreme Court, Van Diemen's Land. 
26th. Smith, J. G., Esq., Judge of the County CourU of Bath and 

North Wilt3, aged 72, 
26th. Wright, J. E., Esq., Solicitor, 
31st. Wentwoeth, W. C, jun., Esq., Barrister, aged 30. 

„ DoBREE, J. S., Esq., one of the Jurats of the Rojal Court of 

Guernsey, 

April. 

3rd. EoscoE, Thomas, Esq., Solicitor 

6th. Powell, Samuel, Esq., Solicitor, aged 8L 

8th. Boodle, John, Esq., Conveyancer, aged 62. 

12th, Griffin, Nathaniel, Esq., aged 56. 

13th. Sanders, E, B., Esq., Solicitor, aged 60, 



Hist of l^rtD publications* 



Archbold — ^The Consolidated and other Orders of the Poor-Law 
Commissioners and of the Poor-Law Board, with Introduction, Expla- 
natory Notes, and Lidex. By J. F. Archbold, Esq., Barrister. The 
Statistical Portion by A. C. Banke, of the Poor-Law Board. 12mo, 
9s. cloth. 

Archbold! 9 — Pleading and Evidence in Criminal Cases, with the 
Statutes precedent of Indictments, &c., and the Evidence necessary to 
support them. By J. Jervis, Esq., Barrister. Fourteenth edition, 
including the Practice in Criminal Proceedings generally. By W. 
N. Welsby, Esq., Barrister. Boyal 12mo, 24s. cloth. 

Bristowe — Private Bill Legislation ; comprising the steps required 
to be taken by Promoters or Opponents of a Private Bill before and 
after its Presentation to Pai'liament, and the Standing Orders of both 
Houses; with Notes shewing their original subsequent Alterations 
to the Present Time. By S. B. Bristowe, Esq., Barrister. 12mo, 
68. clotL 

Cabinet Lawyer — A Popular Digest of the Laws of England, a 
Dictionary of Law Terms, Maxims, Statutes, and Judicial Antiqui-* 
ties, Tables of Assessed Taxes, Extra Licences, and Stamp Duties, 4bc. 
k^ Eighteenth Edition, extended and revised. 12mo, 10a. 6d. 
cloth. 

Cox — The Law and Practice of Kegistration and Elections; com- 
prising the Kegistration of Electors Act, the Beform Act, and the 
Becent Statutes, with the Decisions in Common Pleas on Appeals, to 
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the Present Time. lastructions for the Management of Elections iii 
Counties, Cities, and Boroughs ; and for the Management of Registra- 
tion, Instructions to Returning Officers, Forms, &c. By E. W. Cox, 
Esq , Barrister. Eighth Edition. 12mo, 12s. cloth. 

Evans — Costs in Actions not value X20 in Contract, and not above 
£5 in Tort, in the Superior Courts : or how and when to obtain a 
Certificiite, Kale, Order, or Suggestion for Costs : with Forms of 
Affidavits, <kc By J. Evans, Attorney. 12mo, 4s. cloth. 

Glen — The Consolidated and other Orders of the Poor-Law Com- 
missioners and the Poor-Law Board, together with the General 
Orders relating to Poor-Law Accounts ; the Statutes relating to the 
Orders, Audit of Accounts, Appeals, and the payment of Parish 
Debts : with Explanatory Notes, elucidating the Orders and the 
Decisions thereon : Tables of Statutes, CaseA, and Index. By W. C- 
Glen, Esq., Barrister. Fourth Edition. 12mo, 12s. cloth. 

Hvdson — Plain Directions for making WiUs, in conformity with the 
Law, and particularly with reference to Recent Acts. By J. C. 
Hudson, of the Legacy Duty Office. A New Edition. 12mo, 2s. 6d. 
cloth. 

Lees — ^The Laws of the Customs, with the Tariff or Customs 
Table, and Customs Forms; and an Appendix, containing the Acts, 
and Rules, and Orders of the Commissioners, hj J. Lees. Post 
8vo, 5s. cloth. 

Lewis — ^The Election Manual for England and Wales; being a 
plain and practical Key to the existing Laws affecting Elections and 
Election Matters ; with the Text of the principal Matters, Notes, 
Forms, and Precedents. By C. E. Lewis, Solicitor. 12nio, 5s. boards. 

Pritcliard — A Hand-Book on the Law of Marriage and Divorce, 
containing a Digest of all the Acts of Parliament relating thereto ; 
including the New Divorce Acts and Legitimacy Declaration Act, 
of Proceedings in the House of Lords on Private Divorce Bills, and of 
the Reprinted Cases, together with Precedents and Bills of Costs. By 
R. A. Pritchard, Esq., Barrister, and W. T. Pritchard, Proctor. 
Royal 8vo, 15s. cloth. 

Rogers — Law and Practice of Elections, Election Committees, and 
Registrations ; with an Appendix of Statutes and Forms. By F. N. 
Rogers, and F. J. P. Wolferstan, Esqs , Barristers. Ninth Edition. 
12mo, 30s. cloth. 

Sharkey — ^A Hand-Book of the Law and Practice of Election Com- 
mittees, with a full Selection of Statutes, Cases, and Precedents. By 
J. B. Sharkey, Paliamentary Agent. 12mo, 5s. boards. 

Williams — Principles of the Law of Real Property, intended as a 
First Book for the use of Students in Conveyancing. By J. Williams, 
Esq., Barrister. Fifth Edition. 8vo, 18s. cloth. 
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Art. L-Sm JOHN TAYLOR COLERIDGE AND 

MR. BUCKLE. 

!• On Liberty. By John Stuabt Mill. London : J. W. 
Parker & Son, West Strand, 1859. 

2. Frasei^s Magazine^ for May and June, 1859. 

3. A Letter to a Gentleman respecting Poolejfe Case. By 
Henry Thomas Buckle. London : J. W. Parker & Son, 
1859. 

MR. MILL, In his recent admirable treatise on " Liberty," 
has the following passage — *^ Penalties for opinion, or at 
least for its expression, still exist by law ; and their enforcement 
is not, even in these times, so unexampled as to make it at all 
incredible that they may some day be revived in full force. In 
the year 1857, at the summer assizes of the county of Cornwall, 
an unfortunate man [Thomas Pooley], said to be of unexcep- 
tionable conduct in all relations of life, was sentenced to twenty- 
one months' imprisonment, for uttering, and writing on a gate, 
some offensive words concerning Christianity.'* 

In reviewing Mr. Mill's book, in the May number of Frasei's 
vol. VII. NO. XIV. T 
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Magazine^ Mr. Buckle has taken the abore paper as his text, 
and composed thereon certain remarks, written with his wonted 
power and ability. 
Mr. Buckle writes as follows — 

^'Inasmuchy therefore, as, in the present state of English 
society, any punishment inflicted for the use of language which 
did not tend to break the public peace, and which was neither 
seditious in reference to the state, nor libellous in reference to 
individuals, would be simply a wanton cruelty, alien to the 
genius of our time, and capable of producing no effect beyond 
reviving intolerance, exasperating the friends of liberty, and 
bringing the administration of justice into disrepute, it was with 
the greatest astonishment that I read in Mr. Mill s work that 
such a thing had occurred in this country, and at one of our 
assizes, less than two years ago. Notwithstanding my know- 
ledge of Mr. Mill's accuracy, I thought that, in this instance, he 
must have been mistaken. I supposed that he had not heard all 
the circumstances, and that the person punished had been guilty 
of some other offence. I could not believe that, in the year 
1857, there was a judge on the English bench who would sen- 
tence a poor man of irreproachable character, of industrious 
habits, and supporting his family by the sweat of his brow, to 
twenty-one months' imprisonment, merely because he had uttered 
and written on a gate a few words respecting Christianity. 
Even now, when I have carefiilly investigated the facts to which 
Mr. Mill only alludes, and have the documents before me, I can 
hardly bring myself to realize the events which have actually 
occurred, and which I will relate, in order that publiCi opinion 
may take cognizance of" a transaction which happened in a 
remote part of the kingdom, but which the general welfare 
requires to be bruited abroad, so that men may determine 
whether or not such things shall be allowed. 

^^In the summer of 1857, a poor man, named Thomas Pooley, 
was gaining his livelihood as a common labourer in Liskeard, in 
Cornwall, where he had been well known for several years, and 
had always borne a high character for honesty, industry, and 
sobriety. His habits were so eccentric that his mind was justly 
reputed to be disordered ; and an accident, which happened to 
him about two years before this period, had evidently inflicted 
some serious injury, as since then his demeanour had become 
more strange and excitable. Still, he was not only perfectly 
harmless^ but was a very useful member of society, respected by 
his neighbours, and loved by his family, for whom he toiled with 
a zeal rare in his class, or indeed in any class. Among other 
hallucinations, he believed that the earth was a living anknal. 
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and, in his ordinary emplojrment of well-sinking, he avoided 
digging too deeply, lest he should penetrate the skin of the 
earth, and wound some vital part. He also imagined that if he 
hurt the earth the tides would cease to iflow ; and that nothing 
being really mortal, whenever a child died it reappeared at the 
next birth in the same family. Holding all nature to be 
animated, he moreover fancied that this was in some way 
connected with the potato-rot, and, in the wildness of his 
vagaries, he did not hesitate to say, that if the ashes of burnt 
Bibles were strewed over the fields, the rot would cease. This 
was associated in his mind with a foolish dislike of the Bible 
itself, and an hostility against Christianity ; in reference, how- 
ever, to which he could hurt no one, as not only was he very 
ignorant, but his neighbours, regarding him as crackbrained, were 
uninfluenced by him ; though in the other relations of life he was 
valued and respected by his employers, and indeed by all who 
were most acquainted with his disposition. 

^'This singular man, who was known by the additional 
peculiarity of wearing a long beard, wrote upon a gate a few 
very silly words expressive of his opinion respecting the potato* 
rot and the Bible, and also of his hatred of Christianity. For 
this, as well as for using language equally absurd, but which no 
one was obliged to listen to, and which certainly could influence 
no one, a clergyman in the neighbourhood lodged an information 
against him, and caused him to be summoned before a magistrate, 
who was likewise a clergyman. The magistrate, instead of 
pitying him or remonstrating with him, committed him for trial, 
and sent him to jail. At the next assizes he was brought before 
the judge. He had no counsel to defend him, but the son of the 
judge acted as counsel to prosecute him. The father and the 
son performed their parts with zeal, and were perfectly successful. 
Under their auspices, Pooley was found guilty. He was brought 
up for judgment.. When addressed by the judge, his restless 
manner, his wild and incoherent speech, his disordered coun- 
tenance and glaring eye, betokened too surely the disease of his 
mind.^ But neither this, nor the fact that he was ignorant, poor, 
and friendless, produced any effect upon that stony-hearted man 
who now held him in his gripe. He was sentenced to be 
imprisoned for a year and nine months. The interests of 
religion were vindicated. Christianity was protected, and her 
triumph assured, by dragging a poor, harmless, and demented 
creature from the bosom of his family, throwing him into jail, 
and leaving his wife and children without provision, either to 
starve or to bee. 

'* Before he had been many days in prison, the insanity which 
was obvious at the time of his trial ceased to lurk, and brukq 
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out into acts of violence. He grew worse; and, within a 
fortnight after the sentence had been pronounced, he went mad, 
and it was found necessary to remove him from the jail to the 
County Lunatic Asylum. While he was lying there, his mis- 
fortunes attracted the attention of a few high-minded and 
benevolent men, who exerted themselves to procure his pardon ; 
so that, if he recovered, he might be restored to his family. This 
petition was refused. It was necessary to support the judge ; 
and the petitioners were informed that, if the miserable lunatic 
should regain his reason, he would be sent back to prison to 
undergo the rest of his sentence. This, in all probability, would 
have caused a relapse ; but little was thought of that ; and it 
was hoped that, as he was an obscure and humble man, the 
efforts made in hb behalf would soon subside. Those, however, 
who had once interested themselves in such a case, were not 
likely to slacken their zeal. The cry grew hotter, and prepara- 
tions were made for bringing the whole question before the 
country. Then it was that the authorities gave way. Happily 
for mankind, one vice is often balanced by another, and cruelty 
is corrected by cowardice. The authors and abettors of this 
prodigious iniquity trembled at the risk they would run if the 
public feeling of this great country were roused. The result was, 
that the proceedings of the judge were rescinded as far as possible, 
by a pardon being granted to Pooley, less than five months after 
the sentence was pronounced. By this means, general exposure 
was avoided; and perhaps that handful of noble-minded men 
who obtained the liberation of Pooley, were right in letting the 
matter fall into oblivion after they had carried their point. 
Most of them were engaged in political or other practical affairs, 
and they were, therefore, obliged to consider expediency as well 
as justice. But such is not the case with the historian of this 
sad event. No writer on important subjects has reason to 
expect that he can work real good, or that his words shall live, 
if ne allows himself to be so trammelled by expediency as to 
postpone to it considerations of right, of justice, and of truth. 
A great crime has been committed, and the names of the 
criminals ought to be known. They should be in every one's 
mouth. They should be blazoned abroad, in order that the world 
may see that in a free country such things cannot be done 
with impunity. To discourage a repetition of the offence 
the offenders must be punished. And surely no punishment 
can be more severe than to preserve their names. Against them 
personally I have nothing to object, for I have no knowledge of 
them. Individually, I can feel no animosity towards men who 
have done me no harm, and whom I have never seen. But they 
have violated principles dearer to me than any personal feeling, 
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and in yindication of which I would set all personal feeling at 
nought. Fortunate, indeed, it is for humanity that our minds 
are constructed after such a fashion as to make it impossible for 
U3, by any effort of abstract reasoning, to consider oppression 
apart from the oppressor. We may abhor a speculative prin- 
ciple, and yet respect him who advocates it. This distinction 
between the opinion and the person is, however, confined to the 
intellectual world, and does not extend to the practical. Such 
a separation cannot exist in regard to actual deeds of cruelty. 
In such cases our passions instruct our understanding. The 
same cause which excites our sympathy for the oppressed, stirs 
up our hatred of the oppressor. This is an instinct of our nature, 
and he who struggles against it does so to his own detriment. 
It belongs to the higher region of the mind ; it is not to be 
impeached by argument; it cannot even be touched by it. 
Therefore it is, that when we hear that a poor, a defenceless, 
and a half-witted man, who had hurt no one — a kind father, an 
affectionate husband, whose private character was unblemished, 
and whose integrity was beyond dispute — ^is suddenly thrown 
into prison, his family left to subsist on the precarious charity 
of strangers, he himself by this cruel treatment deprived of the 
little reason he possessed, then turned into a madhouse, and 
finally refused such scanty redress as might have been afforded 
him, a spirit of vehement indignation is excited, partly, indeed, 
against a system under which such things can be done ; but still 
more against those who, in the- pride of their power and wicked- 
ness of their hearts, put laws into execution which had long 
fallen into disuse, and which they were not bound to enforce, 
but of which they availed themselves to crush the victim they 
held in their grasp. 

" The prosecutor who lodged the information against Pooley, 
and had him brought before the magistrate, was the Kev. Paul 
Bush. The magistrate who received the information, and com 
mitted him for trial, was the Rev. James Glencross. The judge 
who passed the sentence which destroyed bis reason and beg- 
gared his family, was Mr. Justice Coleridge. 

" Of the two first little need be said. It is to be hoped that 
their names will live, and that they will enjoy that sort of fame 
which they have amply earned. Perhaps, after all, we should 
rather blame the state of society which concedes power to such 
men, than wonder that having the power they should abuse it. 

*' But with Mr. Justice Coleridge we have a different account 
to settle, and to him other language must be applied. That our 
judges should have great authority is unavoidable. To them a 
wide and discretionary latitude is necessarily intrusted. Great 
confidence being reposed in them, they are bound by every po$- 
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Bible principle which can actuate an honest man, to respect that 
confidence. They are bound to avoid not only injustice, but, so 
far as they can, the very appearance of injustice. Seeing, as 
they do, aU classes of society, they are well aware that among 
the lower ranks there is a deep, though on the whole a diminish- 
ing, belief that the poor are ill-treated by the rich, and that even 
in the courts of law equal measure is not always meted out to 
both. An opinion of this sort is full of danger, and it is the 
more dangerous because it is not unfounded. The country 
magistrates are too often unfair in their decisions, and this will 
always be the case until greater publicity is given to their pro- 
ceedings. But from our superior judges we expect another sort 
of conduct. We expect, and it must honestly be said we usually 
find, that they shall be above petty prejudices, or, at all events, 
that whatever private opinions they may have, they shall not 
intrude those opinions into the sanctuary of justice. Above all 
do we expect, that they shall not ferret out some obsolete law 
for the purpose of oppressing the poor, when they know right 
well that the anti-christian sentiments which that law was 
intended to punish, are quite as common among the upper classes 
as among the lower, and are participated in by many persons 
who enjoy the confidence of the country, and to whom the high- 
est offices are intrusted. 

**That this is the case was known in the year 1857 to Mr. Justice 
Coleridge, just as it was then known, and is now known, to 
every one who mixes in the world. The charge, therefore, 
ithich I bring against this unjust and unrighteous judge is, that he 
passed a sentence of extreme severity upon a poor and friendless 
man, in a remote part of the kingdom^ where he might reasonably 
expect that his sentence would escape public animadversion ; that 
he did this by virtue of a law which had fallen into disuse, and was 
contrary to the spirit of the age; or rather, by virtue of the cruel 
and persecuting maxims of our old Common Law, established at a 
period when it was a matter of religion to burn heretics and to 
drown witches. Why did not such a judge live three hundred years 
ago ? He has fallen upon evil times, and has come too late into the 
tvorld, and that he would not have dared to commit such an act in 
the face of a London audience, and in the full light of the London 
press. Neither would he, nor those who supported him, have treated 
in such a manner a person belonging to the upper classes^ No. 
They select the most inaccessible county in England, where the 
press is least active and the people are most illiterate> and there 
they pounce upon a defenceless man and make him the scapegoat. 
He is to be the victim whose vicarious sufferings may atone for 
the offence of more powerful unbelievers. Hardly a year goes 
by without some writer of influence and ability attacking 
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Christianity, and every such attack is punishable by law. 
Why did not Mr. Justice Coleridgej and those who think like 
him, put the law into force against those writers? Why do they 
not do it now? Why do they not have the learned and the 
eminent indicted and thrown into prison? Simply because 
they dare not. I defy theili to it. They are afraid of the 
odium ; they tremble at the hostility they would incur, and at 
the scorn which would be heaped upon them, both by their con- 
temporaries and by posterity. Happily for mankind, literature 
is a real power, and tyranny quakes at it. But to me it appears 
that men of letters perform the least part of their duty when 
they defend each other. It is their proper function, and it ought 
to be their glory, to defend the weak against the strong, and to 
uphold the poor against the rich. This should be their pride 
and their honour. I would it were known in every cottage that 
the intellectual classes sympathize, not with the Upper ranks but 
with the lower. I would that we made the freedom of the 
people our first consideration. Then, indeed, would literature be 
the religion of liberty, and we, priests of the altar, ministering 
her sacred rites, might feel that we act in the purest spirit 
of our creed when we denounce tyranny in high places, 
when we chastise the insolence of oflSce, and when we vindicate 
the cause of Thomas Pooley against Justice Coleridge. 

** For my part, I can honestly say that I have nothing exag- 
gerated, nor set down aught in malice. What the verdict of 
public opinion may be, I cannot tell. I speak merely as a man 
of letters, and do not pretend to represent any class. I have 
no interest to advocate; I hold no brief; I carry no man's 
proxy. But unless I altogether mistake the general feeling, it 
will be considered that a great crime has been committed ; that 
a knowledge of that crime has been too long hidden in a comer; 
and that I have done something towards dragging the criminal 
from his coverty and letting in on him the full light of day. 

" This gross iniquity is, no doubt, to be immediately ascribed to 
the cold heart and shallow understanding of the judge by whom it 
was perpetrated. If, however, public opinion had been suflS- 
ciently enlightened, those evil qualities would have been restrained, 
and rendered unable to work the mischief. Therefore it is, 
that the safest and most permanent remedy would be to diffuse 
sound notions respecting the liberty of speech and of publication. 
It should be clearly understood that every man has an absolute 
and irrefragable right to treat any doctrine as he thinks proper ; 
either to argue against it, or to ridicule it. If his arguments 
are wrong, he can be refuted; if his ridicule is foolish, he can 
be out-ridiculed. To this, there can be no exception. It 
matters not what the tenet may be, nor how dear it is to our 
feelings." 
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Such is Mr. Buckle's statement of Pooley's case, and such his 
commentarj thereon. Although we confess it is uncongenial to 
our feelings to be obliged to repeat some of the above para- 
graphs in our pages, this course has, under the circumstances^ 
become necessary, especially since their author has also published, 
in some further remarks, his own account of what the above 
extracts signify; and this latter explanation differs materially 
from the meaning which we attached to them. 

" What the verdict of public opinion may be, I cannot tell," 
says Mr. Buckle. Although we do not pretend to record such 
verdicts (having, nevertheless, a strong opinion what must be 
the judgment of all who are able to arrive at one on this sub- 
ject), we are able to say what is the sentiment throughout the 
legal profession. It is one of indignation, not unmingled with 
shama Of indignation that a judge, among the eminent men 
who were his contemporaries on the bench pre-eminent for his 
great learning, sterling ability, and judicial virtues, should be 
thus attacked in an unjustifiable libel ; of shame that a man, 
venerable and venerated, possessed in a remarkable degree of a 
pure love of jastice, distinguished for courtesy and kindness in 
all the relations of life, public and private; and who, having 
retired from the bench, best beloved, esteemed, and honoured 
by those who best knew him, and knew how to value what is 
amiable, estimable, and honourable — that such a man as Sir 
John Coleridge should have been subjected to slander so 
virulent, mistaken, and foolish, as that into which Mr. Buckle 
has unfortunately been betrayed. 

According to our experience, so far from there being a dispo- 
sition to laud Mr. Buckle's efforts, either on the part of the 
public or of the legal profession, there is a general concurrence 
in opinion that the critic, in writing and printing his scanda- 
lous charges against Sir John Coleridge, has evinced insufficient 
appreciation of the facts connected with Pooley's trial, and total 
misapprehension of the principles and practice of criminal law. 
In fact, Mr. Buckle has put himself in a false position. But, 
from his peculiar constitution of mind, we quite believe that he 
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does not now, nor will lie be ever able himself to perceive that 
this is so. 

Although Mr. Buckle, we find, did not ask the question — one 
very pertinent to the subject, however — as to who Sir John 
Coleridge is, yet we may perhaps be allowed to make this 
inquiry. Who, then, is this man " of cold heart and shallow 
imderstanding," who, acting together with a certain wretched 
and intolerant faction with which he was connected, selects the 
most inaccessible county in England,* where the press is least 
active, and the people most illiterate, and then ^' pounce upon a 
defenceless man, and make him the scapegoat " for the offences of 
more powerful unbelievers, who are too strong to be attacked ? 
What has been the history and life of this "unjust and un- 
righteous judge," this iniquitous person, who, with his son 
as prosecuting counsel, was cruel and cowardly enough to 
crush an unfortunate victim, in order that malignant preju- 
dices might be gratified, and the spleen of a miserable 
clique of intolerant religionists be humoured! Who is this 
functionary, who abuses a high and sacred ofiSce for his own 
mean, revengeful, and cowardly purposes ? We do think that 
Mr. Buckle might have made some inquiries himself on the 
subject, as obviously character forms an element in calculating 
the probable motives of a man acting in a transaction such as 
Mr. Buckle has described. Had he done so, he would then 
perhaps have learnt that Sir John Coleridge was distinguished 
at his university as an accomplished scholar — that he was then the 
intimate friend of a body of earnest, zealous, and highly-gifted 
contemporaries — no insignificant men in later life — that his 
society was courted, his correspondence cherished, and his 
opinions valued by some of the leading and most thoughtful men 
of the age — that, in his professional career at the bar, he 
obtained the success which terminated in his promotion to the 

* Mr. Buckle lias repudiated the notion that he here meant, that the judge 
exercised any choice as to where the case should be tried, or had any^ know- 
ledge that such a case as Pooley's was to be tried previous to the trial. If 
Mr. Buckle has been misunderstood, it is his own fault for writing loosely and 
wildly on two important topics— human liberty and personal character. 
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bench, bj the legitimate exercise of his talents, his distin- 
gubhed fame as a lawyer, and his high and imblemished 
reputation. 

We, who for years have been wont to watch Mr. Justice 
Coleridge on the bench, feel ashamed in referring to what must 
be more or less within the knowledge of the whole profession — ' 
his lofty character, strong undeviating sense of rectitude, and 
zeal for constitutional rights of all on whose interests *he had to 
decide. We know that the occupants of the English bench are, 
and indeed have been for years, marked by high judicial qualities; 
but amongst our judges Mr. Justice Coleridge was conspicuous 
for his possession of the brightest and most admirable of these 
virtues. His love of Justice seemed an instinct— his search 
after the very truth a necessary and essential condition of his 
mind. His overwhelming sense of personal duty, and his absence 
of aU *• fear or favour " (which sometimes, according to Bacon, 
Ibeset judges), were proverbial. Whilst he listened with the 
moderation and modesty which belong to real knowledge and 
true wisdom, to the arguments of counsel and the opinions of his 
brethren on the bench, he delivered his own judgments with 
perfect independence and resolution, which is not their least 
mmt.^ 

Mr. Buckle might also, with a very little inquiry of those 
from whom he could easily have received authentic information, 
have ascertained that the private life and personal virtues of the 
man whom he has thought proper to accuse of crimes against 
society and outrages upon humanity, are such as would shed a 
lustre upon any name, and render it impossible for him to have 
committed an abominable act from a wicked motive. Nor can it 
be contended in excuse that the criticism was legitimately 
applied to a public officer, not to the man, A " most unjust, un- 
righteous judge," " a stony-hearted man^^ tyrannical and insolent 
in office, who " ferrets out obsolete laws " to gratify his malignity, 

^ In our last Number reference was made to one of the excellent jndgmenta of 
Coleridge, J^ in which he vindicates the *' liberty" of the subject with 
remarkable eloquence and forceisee No* XII I., p. 17. 
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and committed the *^ great crime" which has compelled Mr. 
Buckle to blazon forth his name with that of the other criminals 
concerned; he who, with others in the pride of power and 
wickedness of heart, availed himself of laws which **he was not 
bound to enforce" — who intrudes his petty prejudice into the 
sanctuary of justice is not only an iniquitous judge — he is an 
odious man. It would be worse than puerility to say that the 
attack made on Mr. Justice Coleridge, in Fraser^a Magazine for 
May, is not directed personally against the man, his character, 
and general reputation. Mr. Buckle is too great a master of 
language not to know that he has drawn a powerful picture of a 
malevolent, bigoted, old judicial savage, and, whether meant or 
not, of a son equally prejudiced and unfair, both of whom delight 
in torturing innocent misbelievers in a cowardly and clandestine 
fashion. 

Mr. J. D. Coleridge has replied in the June number of 
FVaser^s Magazine to Mr. Buckle's essay, and animadverted on the 
offensive accusations contained therein, whether clearly expressed 
or necessarily implied, and Mr. Buckle has rejoined in a short 
pamphlet. The latter gentleman, as we now understand him, 
says, that in the passages which we have quoted, and on which, 
necessarily, Mr. Coleridge has commented, he did not mean to say 
that there was a combination between the various bigots who 
were party to the persecution — judge, magistrates, &c. If so, 
we must observe Mr. Buckle has been singularly unhappy in his 
language. We have given in extenso certain of the passages, the 
signification of which are now questioned, and the reader must 
judge for himself. But they will not overlook such phrases as the 
following : — '* Neither would he (Mr. J. Coleridge), nor those who 
supported him^ have treated in such a manner a person in the 
upper classes. No. They select the most inaccessible county, 
&c., and there they pounce upon a defenceless man," &c. And, 
indeed, the writer clubs together *^ Mr. Justice Coleridge and 
those who think like him," throughout, as persons united for a 
common and wicked purpose of persecution. We really do not 
understand how, according to the ordinary acceptation of the 
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language employed, anj person in common candour could easily 
interpret its meaning in a different mode to that adopted by Mr. 
Coleridge. He, indeed, properly distinguishes between what 
Mr. Buckle positively affirms, and what he leads one to infer ; but 
we do think that Mr. Coleridge is wrong in accusing Mr. Buckle 
of lacking courage in framing his indictment. There is nothing 
cowardly or roundabout in his language, to our apprehension. 
We had no doubts as to Mr. Buckle's meaning; nor do we 
believe that our readers could have any doubt as to what Mr. 
Buckle has said, until they happened to peruse his rejoinder to 
Mr. Coleridge. Thus, again, we read in Mr. Buckle's essay, 
" Pooley had no counsel to defend him, but the son of the judge 
acted as counsel to prosecute him. The father and the son per- 
formed their parts with zeal, and were perfectly successful. 
Under their auspices, Pooley was found guilty." Now, we cer- 
tainly did, and do think, that this passage contains an inferential 
charge (and none the less offensive because indirect) against the 
two persons there named — Sir John Coleridge and his son. 
When the writer says t/iei/ were perfectly/ successful, having first 
pointedly alluded to the family connection between the judge 
and counsel, any impartial reader would conclude that they had 
a common object, which they achieved, and be led to suspect 
they acted in concert. Mr. Buckle now declares that he did not 
intend to suggest that, in the slightest degree, any "private 
understanding" existed between the judge and the counsel. 
Here Mr. Buckle again has been very infelicitous in his expres- 
sions. What would he say if he read one morning a passage in 
the papers to this effect ? — ^' Sir John Coleridge was notoriously 
in such a position that he could not defend himself against 
dishonourable charges urged in the pages of a periodical; but 
Mr. Henry Thomas Buckle acted as the man who should pen a 
libel against him, and Mr. J. W. Parker, who owned a magazine 
of considerable circulation, was to be the publisher. The writer 
and the publisher performed their parts with zeal, and were 
perfectly successful. Under their auspices, Mr. Justice Coleridge 
was grossly libelled." Mr. Parker would not be satisfied if, on 
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complaining of this way of making the statement, he were an- 
swered after Mr. Buckle's fashion^ — " Every word of this is lite- 
rally and strictly true. Mr. Buckle did write the libellous essay ; he 
and Mr. Parker did perform their parts with zeal, and successfully; 
and Sir John Coleridge was libelled in consequence of the writing 
and publishing the essay in Fraser!' It seems to us strange 
that Mr. Buckle professes not to see the effect of the statement 
we are referring to, and the necessary innuendo it contains, and 
still stranger that he should defend himself by saying — " It is 
the simple and literal truth." Such literal truths mislead the 
reader. When, for example, a person declared that he knew 
" there had been, some time since, a secret connection between a 
certain gentleman and a pickpocket," and being called on for an 
explanation, replied that it was "literally true;" for he had 
once seen the thief with his hand in the gentleman's pocket, 
his literalness was held to be more ingenious than candid. 

Mr. Coleridge, in our opinion, could not pass over the impro- 
per passage in question, and his interpretation of it is not 
unnatural, while Mr. Buckle's explanation is unsatisfactory. 
But as Mr. Buckle seems now to indicate that he did not, 
and does not, impute to this gentleman (as ordinary readers 
might have presumed) immoral and improfessional conduct, 
this branch of his "rhetorical indictment" is withdrawn. It 
is not now a reckless charge made, but reckless language in- 
dulged in, against which we have to protest. But the legal 
profession is so extensive, and its division so various, that 
some may well hear of the rumour of an offensive charge 
made against Mr. Coleridge, who have no means of knowing 
what manner of man Mr, Coleridge is. For this reason chiefly, 
we feel bound to take the unusual course of referring personally 
to the professional character and reputation of the gentleman 
believed to have been thus assailed. There are men doubtless at 
the bar, who in pushing themselves risk character and bring dis- 
credit on the profession. There are those who resolve, per fas et 

1 P. 7 of his •* Letter to a GentlemaD,*' &c. 
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ne/aSy to achieve success, and stick at nothing which interferes 
therewith. With these honour is only a useful plirase, and 
etiquette a system much prized, inasmuch as it shackles scru- 
pulous men whilst it leaves themselves free. There may be 
men, moreover, who will truckle to a judge, deceive the court, 
and take any unfair advantage of any person, be he judge, oppo- 
nent, client, or even a helpless prisoner in the dock. 

Every profession and trade may have some members adhering 
to it, who are dirty, dishonourable, underhand, and sel&seeking, 
and who would never forego a personal profit if it merely clash- 
ed with a professional or moral duty. Such an one might Mr. 
Coleridge probably be, if he had been guilty of the conduct 
which it appears was not imputed to him ; but such an one he is 
not. It would have been difficult for a son of Mr. Justice 
Coleridge to forget the first principles of professional duty in a 
foolish attempt to carry out a personal predilection for persecu- 
tion. It would have been strange, indeed, if he were not as 
honourable and high-minded as he is an able and rising lawyer. 

If we were to speculate upon how it came to pass, that Mr. 
Buckle came thus unnecessarily to introduce the name of the 
son of Sir John Coleridge into the discussion, we should un- 
doubtedly suggest that it arose from precipitately following the 
example (as he does in some instances closely) of Mr. Holyoake, 
who in his pamphlet has been guilty of the vulgar folly of an 
allusion to " the Coleridges," as " one to prosecute and the other 
to sentence." This is a curious coincidence, unless^ indeed it is 
simply the simple repetition by one writer of the idea of the 
other. It would be still more remarkable^ however, if Mr. 
Holyoake were to defend himself by saying — " But the two 
Coleridges were there, and one did prosecute, and the other did 
sentence." 

We have said thus much upon the personal part of the 
question which Mr. Buckle has made so prominent; we will 
now refer to certain facts not presented by Mr. Buckle in the 
passages we have cited; but which will be found in the letter by 
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Mr. J. D. Coleridge to the editor of Fraser's Magazine for June, 
and in an account of Pooley's case by Mr. Holyoake. 

And firat, t/the publication of words, offensiye and horrible to the 
ears and eyes of the community, ought ever to be made cognizable 
by the criminal law (as to which we now say nothing), then 
(supposing Pooley to have been sane) the prosecution in question 
at Bodmin was certainly justifiable. 

2ndly, We have Mr. Coleridge's statement, that no suggestion 
was made to him as counsel for the prosecution, and no notion, 
either by the judge or himself, was entertained of the deranged 
mental condition of the prisoner being such as we have no doubt 
it then was, and had been for years. 

3rdly, That Sir John Coleridge recommended Pooley for 
pardon so soon as he discovered there was true ground to believe 
that Pooley was diseased in his brain. The letter of the judge 
to the Home Secretary ought to be read by those who have 
perused Mr, Buckle's personal attacks. It is as follows :^~ 

" 26, Park Crescent, Dec. 2, 1857. 

"Sir — Thomas Pooley was convicted before me on three 
charges of blasphemy of a very offensive character. There was 
not the slightest suggestion made to me of his being other than 
perfectly sane, nor was there any thing in his demeanour at the 
trial, or in the conduct of his defence by himself, which indicated 
it; nor did I collect it from the manner in which he, as it 
seemed, habitually committed the offence. Bat I see no reason 
whatever why he should not receive a free pardon under the 
circumstances stated in your letter. Had I been informed of 
any thing which had led me to inquire into his sanity during the 
trial, it is probable I might have discovered enough to have led 
to an acquittal on the ground of insanity, which on such a charge 
I should have been very glad to have arrived at. — I have the 
honour to remain, sir, your obedient servant, 

" John T. Coleridge. 

** Horace Waddington, Esq." 

This letter is a sufficient assurance to us that Sir John 
Coleridge^ at least, was not anxious for the continued imprison- 
ment of Pooley to gratify his Christian spleen. 
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But in point of fact Pooley was insane — notoriously so for fifteen 
years before the trial— obviously so on the trial itself — ^proved to 
be so when in jail — so admitted when in the lunatic asylum. 
Further, the judge himself acquiesced in his being so considered 
when the facts were laid before him. We do not for one moment 
doubt Mr. Coleridge's statement, that neither he nor the judge 
were cognizant of the fiict on the trial, and we should be 
ashamed of insinuating that it was bigotry which blinded them 
to the fact. But it appears to us that they to whom the fact was 
known, ought not (especially as the man was poor and undefended) 
to have shut out the information from the counsel or the court 
The counsel may well have thought that, if there was any ground 
for this opinion, the prosecutors would surely have been honest 
enough to insert it in the brief. And the judge would assume 
that every thing connected with the prosecution being so " respec- 
table," the criminal law would not have been set in operation 
unfairly. The impropriety of the prosecution on the ground of 
the obvious mental alienation of the prisoner was, we may observe, 
pointed out immediately by the press. The Spectator newspaper 
(Aug. 8, 1857) especially, with its usual accuracy and acuteness, 
drew the attention of the public to the trial, and passed 
very apposite strictures thereon. It was too striking a fact to 
escape disinterested observation. The habit of incontinently 
scribbling up every where phrases referring to the delusion from 
which the patient is suffering, is a well-known and common phase 
of mania. The absurd and incoherent character of the language 
employed by Pooley — his remarkable appearance and gestures — 
would all have contributed to confirm the impression of his being 
mad, if the idea had been once suggested. And we do not 
hesitate to say, that there must have been evidence abundant to 
shew those who instituted the proceedings, that Pooley was not 
a proper subject of prosecution. Mr. Coleridge, in his reply to 
Mr. Buckle, cites Mr. Grylls (the attorney for the prosecution), 
and the clerk to the magistrates. The result of reading what 
Mr. Grylls has communicated to Mr. Coleridge, has, we regret to 
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say, convinced us that this attorney does not or will not under- 
stand the mischief to which he has been party. He assures us 
that Pooley is " perfectly rational on all points hut religion^* and 
adds, as a sequitur we presume, ^^ the attempt to shew he is 
insane is absurd." This is either absolute stupidity on Mr. 
Grylls' part, or, having conducted the prosecution, and being, with 
the aid of the reverend gentlemen, the moving cause of the un- 
fortunate trial and its consequences, he obdurately sticks to what 
would appear to any candid mind utterly untenable. Mr. Qrylls 
knows, it would seem, Pooley's earlier history — he knows, moreover, 
that the poor man was transferred from prison to the lunatic 
asylum. He might (and possibly does) know what Pooley's 
mental condition was in both places ; and he knows that Pooley 
was proved to be insane to the satisfaction of the Home Office ; 
yet this ingenuous attorney for the prosecution cannot persuade 
himself that it was not a very just and proper prosecution, and that 
it has not done Pooley a great deal of good. Mr. Coleridge has 
been frank enough to publish (though it would have been better 
omitted, if he had wished to defend at all hazards the whole pro* 
ceedings) what Mr. Qrylls has said on the subject ; but there is 
something about this person's communication which, we confess, 
seems to arise from a desire to justify conduct, of which we 
assure him he need not be, either on his or on his client's account, 
at all proud. 

" The case of Thomas Pooley," by G. J. Holyoake, although 
vulgar in tone, and in his comments evincing prejudice and bitter-^ 
ness in the writer, still relates certain circumstances in the history 
of Pooley and his case which are interesting, and indeed veiy 
touching, and the general accuracy of which we see no reason to 
suspect Mr. Buckle has obviously either drawn his information 
from the pamphlet and Mr. Holyoake, or they have had common 
sources of intelligence. Mr. Holyoake, however, went down to 
the spot, and has given certain details of what he saw and heard, 
which throw some light on the transactions we have been refer- 
ling to, and which must have been notorious in the neighbour-^ 
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hood, and should have prevented criminal proceedings being 
initiated. 

Whether or no Pooley's malady ought to have been discovered 
in the exerdae of ordinary discrimination by those concerned in 
his trial — and whether the sentence pronounced against him was 
too severe — ^are questions which, it is admitted on all hands, might 
have been reasonably raised and temperately discussed. What 
we have to complain of in Mr. Buckle is, that, instead of taking 
this course, he indulges in the distortion of facts, intemperance, 
and personality in his commentary, and impropriety in his 
unsupported aggression on the reputation of an honourable 
man. 

Mr. Buckle thought he had found out a case where certain 
persons, from religious bigotry and Christian fanaticism, had been 
persecuting the unbelievers, and he has used language towards 
them, and suggested motives in consequence which would be only 
justifiable if they were proved to be altogether bad and wicked 
people ; but we have read, in a certain recent thick octavo 
volume, certain passages which we submit to Mr. Buckle's con- 
sideration and that of our readers. The author we refer to has 
said : — " It is an undoubted fact that an overwhelming majority 
of religious persecutors have been men of the purest intentions, 
of the most admirable and unsullied morals. It is impossible 
that this should be otherwise ; for they are not bad-intentioned 
men, whp seek t6 enforce opinions which they believe to be good. 
.... Such men as these are not bad, they are only ignorant ; 
ignorant of the nature of truth, ignorant of the consequences of 
their own acts. But, in a moral point of view, their motives are 
unimpeachable. Indeed, it is the very ardour of their sincerity 
which warms them into persecution. It is the holy zeal by 
which they are fired that quickens their fanaticism into a deadly 
activity." The writer then proceeds to illustrate the above 
remarks by referring, inter aiia, to the inquisitors, the cruelty of 
whose conduct all must execrate, whilst the purity of their inten* 
tioa is shewn. Of the inquisition, indeed, in Barcelona^ he records 
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that it has been admitted that all its members ''were men of 
worth, and that most of them were of distinguished humanity/' 
The above remarks are to be found in the '' History of CivUizor 
tion" (vol. i. pp. 167 — 171.) The writer is Mr. Buckle I 

The inquisitors and Roman emperors who tortured Christians 
are well-meaning and virtuous persons^ though zealots ; but Mr. 
Justice Coleridge is ' all that we have been compelled to 
repeat from Mr. Buckle's pen ! 

One consequence of the controversy has been, that Mr. 
Coleridge, in his reply, has been provoked to use language to the 
man who has improperly aspersed the character of Sir J. 
Coleridge^ which of cQurse it would, in some instances, have been 
better to have avoided. For example, the discussion is not 
advanced by the retort made on Mr. Buckle, that he is no 
gentleman. Such an allegation loses much of its force from its 
being so commonly used as a retort without reference to the fact. 
Thus, a disappointed cabman, or angry street-sweeper, employs 
this observation, and with the same nugatory result. However, 
we must admit the difficulty of keeping, under the circumstance 
of aggravation to which Mr. T. D. Coleridge was exposed, to only 
the most appropriate phrases. Mr. Buckle indeed admits that he 
has not so restrained himself. He says, and without any com- 
punction, in his letter, in which he makes a rejoinder to Mr. 
Coleridge : — " When I held up to public opprobrium that, for 
our time, almost incredible transaction in which the name of 
Coleridge was painfully conspicuous, the indignation which I felt 
prevented me from measuring my language^ and I did not care 
to search for soft and dainty words in relating how, under shelter 
of the law, an outrage had been perpetrated upon a poor, an 
honest, a defenceless, and a half-witted man. I wrote as I 
thought it behoved me to write, and I rejoice that I did sa 
Since, however, I did not spare the principal actors of that deed, 
I could not expect that Mr. Coleridge should wish to spare me ; 
and I must, in common justice, acquit him of any such intent" 
Upon which we have to remark, that neiUier '' indignation'* nor 
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any other emotion should prevent a writer, who undertakes such 
a piece of criticism, from carefully " measuring his language/' 
We do not care " for soft or dainty words ;" but educated and 
conscientious men do demand of an author, who speaks so dogma- 
tically and positively as Mr. Buckle, an accurate distinction 
between very different charges, and a proper selection of terms. 
If Mr. Buckle thinks it of any use to " call names,'' he should 
call the right names. If he has discovered, e. jr., that a learned 
judge has, in error of judgment, inflicted a penalty which, in Mr. 
Buckle's opinion, is excessive ; instead of abusing him as stony- 
hearted, unrighteous, eta etc., and holding him up to opprobrium 
in unmeasured terms, he would find it much more effectual to 
exercise true discrimination, and select appropriate terms to 
express his meaning. 

If Mr. Buckle has only himself to thank for the bitter tone 
and personality^ which find place in the controversy; and if 
sentiments "have been ascribed " to him which he "never enter- 
tained," he owes this also to his use of " unmeasured " language, 
and his intemperate, and rash, and indiscriminating abuse, and 
inability to see the distinction between what may have been an 
error of judgment and what was bad motive, between a miscarriage 
of justice and the iniquity of the Judge. In his ardour to fight 
the battle of freedom, he has run amuck, and, uncontrolled by 
reason, has overstepped the boundaries of fair observation and 
genuine criticism. We indeed give him credit, whatever others 
may do, for feeling a genuine indignation, and intending to 
do good service to a good cause — to make a telling and vigorous 
onslaught on what he may have deemed bigotry and cruelty. 

Unlike Mr, Coleridge, we have sincere admiration for Mr. 
Buckle's talent, learning, and high literary attainments ; but we 

^ He says, ** I have displeased a large class of persons^ who consider that an 
English judge occupies so elevated a position that he ought not to be made 
the object of personal attack.*' Nay, but he has displeased a large class who 
dislike to see a judge or any other person unjustly assailed ; and he has mys- 
tified others who had been led to believe, from Mr. Buckle's brilliant com* 
mencement of a literary career, that he was not a man to commit himself 80 
grievously by rashness of judgment and intemperance of language. 
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think, like the amiable persecuting Boman emperors and Spanish 
Inquisitors^ without meaning to do any thing wrong or wicked, he 
has allowed himself to transgress very important laws, which 
ought to be observed equally among men of letters and gentlemen- 
He has moreover entirely missed his object ; his personal attacks 
are mistakes — obviously, and beyond all question. Every educated 
man in a rational state of mind sees this. The insults he has 
passed upon Sir John Coleridge being gratuitous, produce in us 
natural reaction—an indignation against Mr. Buckle himself, and 
the cause of liberty has not been aided by his effort 

If it had been essential for the cause of justice to comment on 
the principles involved in Pooley's case, the mode in which Mr. 
Buckle has addressed himself to the subject is the very way to 
distract the attention from them, and raise issues foreign thereto. 
But was it essential to raise the discussion again in any way other 
than that in which Mr. Mill has used it — as an illustcation ? 
The trial had been discussed at the time, the wrong had been 
rectified two years before Mr. Buckle heard of it, and the Judge, 
who had thought it his duty to inflict the excessive penalty — ^for 
we think, on all grounds, it was excessive — was no longer on the 
Bench. 

Mr. Buckle, moreover, has not used the occasion to point out, 
after all, the valuable point which the case mainly involves. It 
is here that society has, as Mr. Mill has shown, no moral right 
to suppress the maintenance of an argument, nor to restrain the 
expression of opinion because it is unpleasant to have antagonistic 
arguments published ; and further, it has no moral right even to 
feel aggrieved because of differences of opinion existing. When- 
ever it is alleged, as the reason for persecution, that those perse- 
cuted are wrong, and hold and profess marked opinions, it is clear 
that they who attempt to suppress heresies by force and persecu*. 
tion, are as yet unenlightened as to the mutual rights of members 
of society, and the principles of toleration and of pure liberty. 

But it is, on the other hand, an infringement upon the rights of 
society when a man, or a body of men, insists upon intruding 
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opinions upon others ; when no option is given the latter whether 
they will see or hear what is offensive to them, and especially so 
when their prejudices are attacked in a cruel and bnital way. 
Whether likely to lead to a breadi of the peace or no, a man 
chalking vp in prominent characters on public walls what he 
knows must be read by passers-by, and, being read, most shock 
and disgust^ is morally and legally guilty of a gnevous affenca 

I may bay and read antichristian books if I please, or leave 
them alone, but I cannot help seeing filthy and ccmtemptuoos 
language publicly inscribed in the streets ; and he who forces sneh 
on the notice of all his neighbours, young and old, rich and poor, 
is guilty of a crime, and should not be confounded with those 
who work and publish their views in the ordinary mode^ 

We here close our remarks on this topic ; it is of a character 
which has rendered it an unpleasant duty to introduce it into onr 
pages. Such a discussion generally involves, as it proceeds, more 
persons, and worse passions, and aggravations of all sorts. If we 
have *' not mended matters," but added to the offence, which is 
likrfy enough, w« regret it^ and wish it were otherwise, but we 
shall not be astonbhed at it. 



Abt. II. — A Practical TteaUse upon the Law of Railways, 
By Isaac T. Redfield, LL.D., Chief Justice of Vermont. 
2nd Edit. Boston, U.S. : Little, Browne, & Co. 1858. 

CERTAINLY the Law of Railways concentrates in itself 
the greatest number of interests. It is not diipping any 
longer, but railways, which on the whole present the grandest 
results of human industry. Speculative men see in them the 
adequate means for effecting unprecedented ameliorations, both 
Inoral and physical, in the condition of nations ; practical men 
rejoice to note: their incredible effects in facilitating, and velM 
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in creating, habits of locomotion and social intercourse — ^in furnish- 
ing the supply almost contemporaneously with the demand — in 
accommodating the town by benefiting the country ; or, if we 
take it that every one either travels, or sends, or receives goods 
by rail, in any view it is hardly possible to mention a branch of 
law possessing more varied points of attraction. There is interest 
in watching how the Legislature deals with these immensely 
powerful associations, whose influence is so wide that, as was 
stated a few months back in the House of Lords, scarcely one of 
its members could be said to be personally unconcerned in their 
sharea There is interest in remarking the aspect which the 
courts assume towards them — the modus interpretandi adopted 
in regard to the provisions which the legislature and the law lay 
down for the purpose of controlling those as well as other great 
corporate bodies : the ability with which old rules of the common 
law are made applicable to the questions, so often quite new, 
that arise in course of the fresh combinations and unprecedented 
circumstances produced by a mode of transit and carriage so 
foreign from the ideas of those who founded and those who built 
up the varied structure of English jurisprudence. With such a 
keen demand, then, as one would infer from the above considera- 
tions, that there must exist for a good practical Guide-book on 
railway law, why is it so difficult in this country to point out the 
treatise that is calculated to satisfy the need ? Why is it that 
no work has assumed the position with regard to this subject that 
has been taken and maintained in regard to their respective sub- 
jects, by such works as Sugden on Powers, Abbott on Shipping, 
Chitty on Pleading, and others ? The answer is this : Railway 
law is as yet unfinished, and, so to speak, is in the state of the new 
creation " pawing to set free its hinder parts " consequently the 
good and sufficient book of to-day becomes in two or three years 
— such is the high-pressure speed of the decisions, aided 
ofttimes by legislative innovations — aii imperfect and unsafe 
directory, because it of necessity contains nothing relative to the 
large field of questions that has been opened, and the fresh 
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ground that has been worked, Bince the date of its passage through 
the presa Besides, on a variety of questions respecting railways 
opinion is very much unsettled; so that that which an author may 
most judiciously^ to all appearance, state to be the inclination of 
the courts on a particular question at the time he publishes, a 
few more dedsionsi, or the accident of the reconsideration of the 
point in a Court of Error, shall in a few months, perhaps, turn 
into a misstatement For instance, various opinions have been 
delivered both with reference to the grand questions of the 
degree in which the companies are liable for the safety of 
passengers, and the minor question of their liability touching the 
carriage of goods, and particularly of animals. Even the general 
question — ^Whether railway concerns are to be dealt with as 
monopolies, and be content to have meted out to them the 
stinted measure, and the hard rule, accordingly; or whether they 
are to be regarded as holding out to the public accommodations 
so excellent as to have attracted the universal public to them ; 
the public being therefore under a species of estoppel^ incapa- 
citated, and disentitled to exact more from them ?— <:annot yet be 
said to be at all settled.^ 

In this state of the case we have great pleasure in contributing 
to bring under the notice of our readers, the able and compre- 
hensive work, the result of the labours of an American Chief 
Justice, the title of which heads this articia It will be found, 
we believe, to embrace nearly all that has been decided in England 
with reference to matters of general concern (omitting, of course, 
some few, and but few, which depend on legislation peculiar to 
England), adding also a large body of American decisions, and 
embodying much of the reasoning on which they proceed. It is 
a work, which there would be nothing surprising to us in finding, 
for some time to come, in much requestamong English lawyers, both 
because it contains what appears to us to be a valuable. digest of 
the English cases, and because the added American cases not 

* See tlie late case of AfManns v. the Lancashire and Yorksliire Railway 
Company, 5 Jurist, N.S., 651, in the Exchequer Chamber. 
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unfrequentlj discuss, with great clearness, the vexed questions of 
the subject, and abound with argument and inference that may 
be expected to go a long way towards a solution of them, as they 
may come in future before our Courts. The above we state as 
the conclusion arrived at after a careful examination of the 
volume ; but we are far from asking of our readers to accept the 
estimate on that ground, and therefore in the residue of this 
article we shall endeavour to substantiate what has been advanced. 
It may be well to preface what we are about to submit with 
this observation : That, owing partly to the more litigious habits 
of the people, partly to the passion for railway travelling and 
traffic which pervades North America, and partly to the fact that, 
in 1851, the number of miles of railway, in operation there, was 
nearly twice as great as in the United Kingdom in 1857 ; and 
that besides, in the former year, "nearly as much more was in 
progress, a large portion of which is now complete,'* ^ the 
number and variety of reported decisions is far greater in the 
United States, in proportion to the population, than with us. 
Perhaps, also, another reason for the greater inclination which 
has been manifested there by the Railway Companies to defend 
actions, may not be unconnected with the state of things which 
the Chief Justice describes thus : — '* In the United States a large 
proportion of the capital invested in railways has proved hitherto 
wholly unproductive, and much of it has already proved a 
hopeless loss^ and a very small proportion of the whole can 
be said to be at all remunerative.'' Be the causes^ however, 
what they may, the fact appears to be quite indisputable, that 
the American decisions on railway topics are not only more 
numerous than ours, but deal with a greater variety of questions, 
embracing all or nearly all that are familiar to our Courts, and 
also many that have not come before them. On the ultra vires 
question, there has been in America a large accumulation of 
decisions, and, as containing and discussing them, this book will 
be found well worthy of consultation by all who may hereafter 

^ ftedfield on Railways, p. 5. 
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be called upon to beat over that ground. The strict rule repeatedly 
laid down here on this head by Lord Cottenham and Lord 
Langdale, appears to have been fully adopted in most of the 
United States. Indeed, in some respects, it seems to have been 
carried further than we have yet advanced ; but, however this 
may be, it is settled in their courts to be a good defence to an 
action for calls, that they are wanted for objects alien from those 
that are within the constitution of the Company.^ 

The subject of bye-laws appears to be treated at once neatly, 
succinctly, and fully ; and perhaps the more attention and care 
have been bestowed on it, because here the author touches on one 
of the sore places of the railway system of his country. Some 
acquaintance with the works of most of the late travellers in 
North America had well prepared us for the following admission. 
After setting out the regulations of our Board of Trade, he says : — 
'^The code of bye-laws framed by the Board of Trade in England 
for the regulation of travel by railway, .... is certainly 
very judicious ; and, if some similar one could be adopted and 
enforced here, it would accomplish very much towards security, 
sobriety, and comfort, in railway travelling, and tend to exempt 
the companies from much annoyance, and very often from loss.'' ^ 
In fiGU3t, among a number of points in which the comfort of 
travellers is less consulted in America than with us, nearly the 
only one in which they excel is this : — in hot weather the com- 
panies are generally in the habit, at each stopping- station, of 
supplying abundance of iced water for the gratification of the 
thirsty oocupant of the sweltering car. 

As we pass along, it may be well not to omit a specimen of 
the author's style, the more especially as it contains a sample 
of his mode of criticism on English authorities. 

^^ In Humble v. Langston, 2 Railway Ca., 533, it is decided 
that upon the sale and transfer of the shares, where the pur- 
chaser's name is not suDbtituted on the register of the company 

^ Oa this see Redf., §§ 56, 212. 
3 Bedf., § 26. 
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for that of the seller, but the stock still standing in his name, he 
is thereby subjected to the payment of fature calls ; he cannot 
recoyer the money, of the purchaser, because there is no implied 
contract to that effect resulting from the transaction. This is 
certainly a most remarkable decision, and it is something of a 
task to be able to read the opinion of the court, by which this 
result is reached^ with tolerable patience. The conclusion is 
certainly not fortified either by reason or analogy ; and in Cbel" 
tenham and Great Western Union Bailway Co. v. Daniel, 2 
Railway Ca., 728, it is decided ^ that the purchaser of shares 
may, by way of estoppel en pais, be made liable for calls before 
his name is actually substituted, for that of the seller, upon the 
register of shares If so, both parties are liable for the calls ; and 
the seller, while his name remains upon the register, is the mere 
surety of the purchaser as to future calls. And what is a more 
natural or necessaiy conclusion in the mind of any one having the 
common sense of justice, than to imply, that while the purchaser 
suffers the seller's name to remain upon the register, and liable 
to the payment of calls, through his neglect, he does impliedly 
promise to indemnify him against all loss on that account ? See 
Burnett v. Ljmch, £ B & C, 589. But the case of Humble v. 
Langston is re^affirmed in the subsequent case of Sayles v. Blade, 
6 Bailway Oa., 79» These cases can only be accounted for upon 
the principle of discouraging blank unregistered transfers, which 
have the effect to e^ade the stamp duties. — Shelford 108 ; and 
Report on Railways^ 1839 ; No. 517, p« 4. Since writing the 
above, the late case of Walker v. Bartlett ^ has come to hand, 
where a blank transfer seems to be regarded as perfectly valid, 
and that the transfer in this mode does impose upon the vendee 
the duty of paying calls upon the shares while they remain his 
property. We may be allowed to say, that this result of the 

* On the ground that all the machinery that the legislature had rendered 
necessary to constitute a member was dispensed with by the conduct of the 
parties. — S. C. 

> 2 Jur. N.S., 643, in Err. from G. B., where Crowder J. yielded a reluctant 
assent to Humble v. Langston. 
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English decisions upon this subject is not altogether without 
gratification, as the former decisions had so effectually mystified 
the subject, that it seemed not improbable that the difficulty of 
comprehending them might yery likely be ultimately found with 
ourselves, rather than at the door of the eminent jurists who 
have so long clung to the now acknowledged inconsistencies of 
Humble v, Langston, which pertinacity in error, as a general 
thing, is far more uncommon in Westminster Hall than with 
courts of less experience. Men of the learning and experience of 
the English judges generally feel that they can afford to acknow- 
ledge their common share of human fallibility without serious 
prejudice/' ^ It is impossible to avoid adding, that of the Barons 
of the Exchequer who decided Humble v. Langston, only one 
remained on the bench at the date of the decision of Walker t;. 
Bartlett ; and that learned judge, together with two of the three 
judges who decided Sayles v. Blane, were consenting parties to 
the decision of Walker v. Bartlett. 

Then the learned Chief Justice of Vermont, in speaking of the 
pertinacity with which error has been dung to, appears to labour 
under a misconception. The judges who decided Humble v. 
Langston, never had an opportunity of revising the opinion of 
their court in that case : no case having ever subsequently come 
before them, putting to the test whether they clung to, or resiled 
from, that decision. In Sayles v. Blane the three judges who 
decided, did so in deference to the deliberate decision of a court of 
co-ordinate jurisdiction, as did the Court of Common Pleas with 
the case of Walker v. Bartlett.^ 

When a rule is once laid down by a court of competent juris- 
diction, it is surely most desirable, for the sake of uniformity of 
adjudication, that the rule should be adhered to until reversed in 
a court of error : certainly that practice is the only one that can 
be followed with the hope of maintaining, in due authority, the 
three co-ordinate common law judicatures of England. 

1 Bedf., pp. 47, 48. 
» 17 C. B., 464--460. 
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It is unnecessary to mention that, in case of railway companies 
here, the shareholders are liable to the extent of unpaid up shares, 
&c., to judgment creditors of the Company; but in the United States 
there is, for the most part, no provision of that nature ; hence 
this and the general question of liability of a trading company on 
its dissolution, have been much more fully discussed than with u& 
What is to be done with the liabilities and rights of an incorpo- 
rated body on the dissolution of the corporation? is always a difficult 
inquiry. The reader will, we think, find it handled in this work 
in a satisfactory manner,^ and more elaborately in the cited 
case decided by six judges, the three others dissenting, of the 
Supreme Court of the United States ; or, as Chief Justice Bedfield 
calls it, "the national tribunal of last resort/'* They decided 
that, " on the dissolution of a corporation, its effects are a trust 
fund for the payment of its creditors, who may follow them into 
the hands of any one, not a hond fide creditor or purchaser with- 
out notice." 

We must pass over the Chief Justice's elucidation on what is 
called in America, from the civil law, the doctrine of " eminent 
domain," and what we, in plainer English, should call the principle 
which attributes to the sovereign the prerogative or power of 
interfering with private property for great public objects, and on 
occasions when the necessity of the case admits of no alternative. 
Such is the prerogative or right of entering on the lands of the 
subject adjacent to the sea, to erect bulwarks, &c., on prospect of 
invasion, &a ; and the principle governs questions relating to 
compulsory taking of lands for the purpose of railway and other 
works.* We cannot do more than that, which it is worth while, 
however, to do, viz. — quote the language of the Chief Justice of 
the Supreme Court in reference to the construction to be put on 
powers of this kind given to companies : — " It would present a 
singular spectacle if, while the courts of England are restraining, 

1 Bedf., § 50. 

' Gurran «. State of Arkansas, 15 Howard R., 304, 305—321. 

» He refers (Redf. § 63) to Tacit. Ann. I., § 76 ; Plin. Hist., xxxvi., § 2, the 
reference being an error, and states Clarence River Bridge «. Warren Bridge^^ 
11 Peters, 420, in the Sup. Court of U. S., to be their leading case on the subject. 
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within the strictest limits^ the spirit of moDopolj and exclusive 
privilege in nature of monopoly, and confining corporations to the 
privileges plainly given to them in their charter, the courts of 
this country should be found enlarging those privileges by impli- 
cation/' The principle of compensation, which is founded in 
justice, and recognised by the best juristSi is fully and frankly acted 
on in America^ where, as a rule^ no man is called upon to part with 
his property for state purposes, except upon an equivalent pr^ 
vioudy provided by the state ;^ the rule being subject, it may 
be presumed, to the &ct that it is, in general, impossible to 
ascertain, till the work is done, what shall be a just amount of 
compensation.' 

The principle in its fullest development has only been adopted, 
in our law, on some particular heads; ex, ^ra., iu questions of the 
making of highways, as in 1 and 2 Will. lY., c. 43. In Scotland 
they are more liberal, at least to themselves.* Some of the 
American decisions on this head of eminent domain^ seem not a 
little wild and extravagant It has been held, in one of their 
courts of error, to be a perfectly proper exercise of the rights of 
eminent domain by a legislature, to empower a railway company 
to run cars, worked by steam power, along the main street of a 
city,^ without any compensation for the privilege being payable 
to any one. In other states, it is true, the law is differently 
expounded. In Vermont the courts have held taking of land 
for a public highway, is not appropriating it to public use, within 
the meaning of the constitution of that state, which requires com- 
pensation in such cases to be made '4n money;'' but that this 
provision only applies where the fee of the land is taken ; and 
that, where an easement only is taken, for the purpose of a high- 

1 2 Kent Com., 399, 8th Edit. So Grotius, De Jure B. and P., iii, cap. 19, 
§ 7 ; cap. 20, § 7, and other authorities cited by Chancellor Kemt. So 
the Code Napoleon, art. 545. 

' Lister «. Lobley, 7 A. & E., 133. 

• Beirs Principles, &c., p. 173. 

« 2 Kent Com., 403, 404 ; Redf. § 76. This is matched hy a deoiskm that a 
bowUng-alley kept for gala in a village is a nuisance at common law. Id. 
Bee Aedf., § 76. 
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way, and the remaining lands is worth more than the whole was 
before the laying out of the road, the party is entitled to no com- 
pensation.^ 

Owing to that provision in the constitution of the United 
States, which prohibits the state legislatures from passing any 
law impairing the obligation of contracts, many curious ques- 
tions have arisen in the attempt to ascertain the proper limits 
of the restriction thus imposed upon each sovereign stata The 
Judges of the Supreme Court of the United States, who are ex- 
pressly empowered to decide upon the constitutionality or other- 
wise of all laws, passed as well by the State Legislatures as by 
Congress itself, have been in former times, and are, we believe, 
now, far from unanimous on this subject Among these questions 
is that of the duration of privileges or franchises conferred upon 
a corporate body. In America, these are, at present, whether 
given by express words or by implication, regarded as irrevocable, 
and inviolable by any subsequent legislation; though this 
doctrine does not go so far as to exclude others, whether indivi- 
duals or corporations, from the grant of similar privileges or 
franchises if the legislatures see fit.^ In this country, whilst the 
sovereign was the only known source of incorporation, the principle 
waa laid down that the king could not dissolve a corporate body ; 
and the same principle was maintained long after the sovereign 
ceased, in practice, to be the only creator of corporations ; but no 
doubt the whole legislature has always had the inherent power of 
destroying any corporate existence, though it only appears to have 
exercised the power in the cases of the knights templars, temp. 
Edw. II., and the religious houses, temp. Hen. VIII. 

The Chief Justice is an ardent admirer of the beautiful simpli- 
city with which the courts of law in this country, in former times, in- 
vested their decisions as to carriers' responsibility, and hails some 
late decisions' as indicating an intention to restore, as far as practi- 

^ Livermore «. Town of Jamaica, 23 Verm. Rep., 361 ; Redf., § 71, and 
this mode of reckoning is adopted in some states, though rejected in most. 
»SeeRedf.,§§70,231. 
» Est. gra,, Horn. v. Lond. & S. W. Ry. Comp. 1 Jur. N.S., 236. 
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cable, the reasonable responsibility of carriers^ and return again 
to the spirit of that line of decisions in which the nail indeed was 
hity but hit with a sledge-hammer.^ In the state of New York 
the courts at one time held, that it is not competent for carriers 
to exonerate themselves from their general liability, either by 
notices brought home to the owner of goods at the time they 
are deposited for carriage, or even by express contracts to that 
effect ; but the law is differently held now.^ In other states, 
when the question has arisen whether notice would excuse the 
liability of the carrier, it seems to have been taken for granted 
that a special acceptance of the terms of such notice would have 
that effect The same law is held in the Supreme Court of the 
United States,* which observed, in a case where the question was 
much discussed, — 

*' The owner of the goods, by entering into the contract, virtu- 
ally agrees that, in respect to the particular transaction, the 
carrier is not to be regarded as in the exercise of his public em- 
ployment, but as a private person who incurs no responsibility 
beyond that of an ordinary bailee for hire, and answerable only 
for misconduct or negligence/' The reader must judge for him- 
self as to the wholesomeness of this view. In Vermont the 
court says — " We are more inclined to adopt the view which the 
American cases have taken of the subject of notices by common 
carriers, intended to qualify their responsibility, than that of the 
English courts, which they have in some instances subsequently 
regretted. The consideration that carriers are bound, at all 
events, to carry such parcels, within the general scope of their 
business, as are offered them to carry, will make an essential 
difference between the effect of notices by them and by others, 
who have an option in regard to work which they undertaka In 
the former case, the contractor having no right to exact unreason- 
able terms, his giving public notice that he shall do so, where 

1 Bedf., §§ 132—134, 140. 

s Redf., § 132, note (3). 

» New Jersey St. Nav. Comp. ». Merchants' Bank, 6 Uow., 382. 
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those who contract with him are not altogether at his mercy, does 
not raise the same presumption of acquiescence in his demands, 
as arises in those cases where the contractor has the absolute right 
to impose his own conditions. And, unless it be made clearly to 
appear that persons contracting with common carriers, expressly 
consent to be bound by the terms of such notices, it does not ap- 
pear to us that such acquiescence ought to be inferred/'^ 

In some parts of America they consider each carrier, in the 
absence of special contract, to be liable only to the extent of his 
own route, and for safe delivery to the next carrier, as in Garside 
V. Trent and Mersey Navigation Company,^ preferring that to 
what has been called the '' absurd extreme " to which the courts 
of this country have gone, when they decided, as in Muschamp t^. 
Lancaster and Preston Junction Bailway Company,* that the 
first carrier upon a route occupied by a succession of carriers, is 
liable for the safe delivery of all articles at their ultimate destina- 
tion.. In Pennsylvania the English rule is fully established, and 
it is the doctrine which is likely, according to the learned Chief- 
Justice Bedfield, to prevail in the courts throughout the United 
States. We cannot leave that part of this treatise, which deals 
with the relations of railway companies as common carriers of 
goods, without venturing to submit an opinion, that it will be found 
especially deserving of the notice of English lawyers. 

To the reader who has acquired some idea of the enormous 
multitudes who travel by rail in America — the recklessness of the 
conductors — the deficient state of the permanent ways, and of the 
rails themselves for the most part, and the number of accidents 
which happen — it will perhaps be matter of some surprise to find 
the law respecting railway companies, as common carriers of pas- 
sengers, contained in this work in eight and-twenty pages. Still, 
much valuable matter is there. The rule laid down in this 
country, respecting the amount of care and diligence required by 
the law from the stage-coach proprietors,* has been very generally 

* Farmers' and Mechanics' Bank, v, Champlain Transportation Company. 
23 Venn. R., 186. 

» 4 T. R , 581. 

» 8 M. and W., 421 ; see 23 Verm. R., 209. 

* Crofto V. Waterhouse, 3 Bing., 319. 

• VOL. VII. NO. XIV. ^ 
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adopted and implied to the proteeiioQ of sail way paaseagers in 
the United States.^ The leained author expresses himself on this 
subject thus : — " If the d^[ree of care and watcbfuhieea is to be 
in proportion to the importance of the bounesSy it is scaroelj 
possible to express the extreme severity of care and diligence 
which should be required in the conduct of passenger trains upon 
railways. Hence very few cases of accident and injury hem 
occurred where U was not considered, in some measwrCy aUrihvr 
table to a want of the requisite degree of care" With regard to 
the vexed question in this country, as to whether the fact that an 
injury is suffered, by any one while a passenger by railway, is to 
be regarded as primd facie evidence of the company's liability, 
the courts of the State of New York, and the Supreme Court at 
Washiagtou^ have adopted the opinions of our judges who have 
ruled in the affirmative;' in some of the other states the law 
seems to have been differently laid down.^ In Pennsylvania it 
has been decided, that where passengers " are liable to have their 
arms caught in passing bridges if lying out the windows," it is 
the duty of the conductors of the train to give such notice to 
them as will put them effectually on their guard, or the company 
are liable for all such injuries ; and it is not sufficient to trust to 
printed notices put up in the cars.^ Cases of liability where the 
company carry gratuitously have come under a good deal of dis- 
cussion in America. The case of the newspaper reporter travel- 
ling with a free ticket is well known among English railway case& 
Jn the United States has occurred a case of this kind in the 
National Tribunal of last resort^ where the plaintiff recovered. 
He was president of another railway company, and was, at the 
time of the accident, travelling without charge, and by invitation 
of the president of defendants' line, in a special train running for 
the accommodation of the officers of the company. The collision 

^ Bedf., § 149, so ruled ia the Sapreme Court of the United States ; 13 
Peters' R., 190. 

• s See Carpue v. London and Birmingham Railway Company, 5 Q. B.^ 747| 
and other English cases ; and see Redf., p. 326. 

8 Redf., pp. 326, 327. 

* Laing v. Calder, 8 Penn. R., 483, sec. 21, vol. 203. 
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occurred by reason of another train coming in the opposite direc- 
tion, in disobedience of orders to keep the track clear ; and in the 
collision the plaintiff was hurt. It was laid down that the con- 
fidence induced by undertaking any service for another, is a suffi- 
cient legal consideration to create a duty in the performance of 
it. Where carriers undertake to carry persons by the powerful 
but dangerous agent of steam, public policy and safety require 
that they be held to the greatest possible care and diligence ; and 
whether tho consideration for stich transportation be pecuniary or 
otherwise, the personal safety of the passengers should not be 
left to the sport of chance, or the negligence of careless agents. 
Any negligence in such cases may well deserve the epithet of 
'' gross."' ^ The proposition has been stated in the courts of the 
State of New York, with the complete acquiescence of Chief- 
Justice Eedfield, that railway companies are not bound to the 
same degree of care in regard to mere strangers who may volun- 
tarily, but unlawfully, go upon their track, which they owe to 
passengers conveyed by them.* It seems to be regarded as well 
settled in America, that a passenger who is induced to leap 
from the carriage, by a well-founded apprehension of peril to life 
or limb, induced by any occurrences which might have been 
provided against by the utmost care of the carriers, is entitled to 
recover for any injury he may thereby sustain, where no injury 
would have occurred if he had remained quiet, or where his own 
conduct contributed to produce or enhance the injury.' 

The statute 9 & 10 Yiot., e. 93, commonly called Lord 
Campbeirs Act (called by Chief- Justice Redfield Lord Den man's 
Act^ by mistake)^ providing for compensation in certain cases of 
deaths by railway, &c., accidents to passengers, &c., has been re- 
enacted in most of the American States ;^ — no small tribute to 
the inherent justice and propriety of the measura Some curious 

^ Derby v. Philadelphia, &c., Railway Company ; 14 Howard, 483 ; and see 
ftS to gross negligence, a case confirming the former, Steamboat, New World 
V. King, 16 Howard, 468, 474. 

' Redfield, p. 332. 

» Ibid, § 161. 

* Ibid, § 152. 
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examples of the application of these statutes are given in this 
part of the work. 

As regards keeping time on railways, the author thinks that, 
on general principles^ railways should be liable for not delivering 
passengers within the stipulated time, as much as for not deliver- 
ing goods according to their undertaking, and he pronounces some 
powerful strictures on the well-known English case of Hamlin % 
the Great Northern Bailway Company, the rule in whieh he 
conjectures will not be followed in Westminster Hall.^ 

On the subject of railway stock, bonds, mortgages, &a, com- 
prised under the general term of railway investments, the author 
professes it not to be in his power to give much information, ''and 
none probably which will afford relief to those who have adven- 
tured their money in these enterprises, which so generally, in 
this country, have proved unproductive/'* In fact, it seems that 
but few questions on the subject have been definitively settled 
among the Americans, and those for the most only of secondary 
importance in comparison to those which yet remain to be decided. 
The author, however, is particularly powerful upon the subject of 
fraudulent schemes and bubble investments, which he has deemed 
it not improper to expatiate upon at great length, not sparing the 
conduct of the State Legislatures, in neglecting to establish 
sufficient preventives to such schemes going into operation, because 
of the far greater severity and extent to which losses arising 
thereby are felt throughout society in America than in older 
states. " Here we have no national funded stock, in convenient 
sums, for small investments, and which, being sure, is really a 
great blessing to the mass of those who wish to invest moderate 
cams, as a protection against age or calamity/' * Railway rolling 
stock has, in some of the cases decided in that country, been 
regarded in the nature of fixtures ; ex gra,, they are included in 
a mortgage of the railway, entitling the mortgagee to them as 
against a judgment creditor ; but the author does not fully assent 
to this.* 

^ Redf., § 154. 

» Ibid, § 234. 

» Ibid, pp. 668, 669. 

* Ibid, § 235, note (21.) 
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On the whole, we are persuaded this work will take its place 
among the many valuable contributions which America has made 
to our law libraries ; it has been prepared with infinite care. On 
its arrangement, which is excellent and most easy of reference, very 
great labour must have been bestowed ; the typography is beauti- 
ful ; it is printed, indeed, with an accuracy of which very few 
English books can boast The author states his authorities with 
remarkable fidelity, and draws conclusions in which we should 
anticipate very general acquiescence in this country. In fact, 
almost the only blemish we have remarked, consists in occasional 
mistakes as to matters of practice, and of history, in regard to 
the English courts, etiquettes, usages ; — with one of these (which 
in all are very few) we will conclude. -The author, in a note to 
bis chapter on Mandamus, referring to a case in the Queen's 
Bench,^ where the Council of a borough were ordered to pay costs, 
tells us, *' Counsel are, in the English practice, required to pay 
costs occasioned by their delay ! '* 

' Redf, § 190, p. 446. 



800 



Art. III.— curiosities OF LAW. 
2. An Enqush Borough in the Fourteenth Century.— 

CUSTUMAL of RoMNEY. 

'( npHE general outline of an urban constitution, in ihe earlier 
-*- days of the Saxona," says Mr. Kemble, " may have been 
somewhat of the following character : — The freemen, either with 
or without the co-operation of the lord, but usually with it, fonAed 
themselves into associations or clubs, called gylds. These must 
not be confounded either on the one side with the hotkses (in 
Anglo-Saxon, hosa), i e., trading guilds, or on the other with the 
guilds of crafts (collegia opificum) of later ages. Ix>okii)g to the 
analogy of the country-gylds or tithings, described in detail in 
the ninth chapter of the first book, we may believe that the whole 
free town population was distributed into such associations ; but 
that in each town taken altogether, they formed a compact and 
substantial body, called in general, the Burhware, and perhaps 
sometimes more especially the Ingang burhware, or burgher's 
club. It is also certain, from various expressions in the boundaries 
of charters, as " Burhware msed " (burgher's mead), " burhware 
mearc,'' and the like, that they were in possession of real property 
as a corporate body. Whether they had any provision for the 
management of corporation revenues, we cannot tell ; but we may 
unhesitatingly affirm, that the gylds had each its eommon purse, 
maintained, at least in part, by private institutions, or what we 
may more familiarly term rates levied under their bye-laws. 
These gylds, whether in their original nature, religious, political, 
or merely social unions, rested upon another and solemn principle. 
They were sworn brotherhoods between man and man, established 
and fortified by " ath and wed,'' oath and pledge ; and in them 
we consequently recognise the germ of their sworn communes, 
communce or commumce, which, in the times of the densest 
seignorial darkness, offered a noble resistance to episcopal and 
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baronial tyranny, and formed the nutsing-oradles of popular 
liberty. They were alliaQces, offensive and defensive, among the 
free citizens^ and in the strict theory possessed all the royalties, 
privileges^ and rights of independent government and internal 
jurisdiction. How £ar they could make them valid depended 
entirely upon the relative strength of the neighbouring lord, 
whether he were ealdorman, king, or bishop. When they had 
full power they probably placed themselves under a gerSfa of 
their own, duly elected from among the members of their own 
body, who thenceforth took the name of porUgerffay or hurh-- 
gerifa^ and not only administered justice in the hurhware-mCte 
or busting, on behalf of the whole state, but, if necessary, led the 
city train-bands to the field. Such a civie-political coostitution 
seems the germ of those later liberties which we understand by 
the expression, that a city is a county of itself— words once more 
weighty than they now are, when privilege has become less 
valuable before the face of an equal law. Nevertheless, there was 
once a time when it was no slight advantage for a population to 
be under a portreeve or sheriff of their own, and not to be 
exposed to the arbitrary will of a noble or bishop, who might 
claim to exercise the comitial authority within their precincts. 
Such a free oi^ganization was capable of placing a city upon terms 
of equality with other constituted powers ; and hence we can easily 
understand the position so frequeotly assumed by the inhabitants 
of London. .As late as the tenth century, and under iEthelstan, 
a prince who had carried the influence of the crown to an extent 
unexampled among any of his predecessors, we find the burghers 
treating as power to power with the king, under their portreeve 
and bishop, engaging indeed to follow his advice if he have any 
io give which shall be for their advantage ; but, nevertheless, con- 
stituting thdr own worn gyldship or commune, by their own 
authority, on a basis of mutual alliance and guarantee as to them- 
selves seemed good. The rights of such a corporation were, in 
truth, royal. They had their own alliances and feuds ; their own 
jurisdictions, courts of justice, and power of execution ; their own 
markets and tolls ; their own power of internal taxation ; their 
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personal fireedom, with all its dignity and privileges. And to 
secare these great blessings^ they had their own towers and walls 
and fortified houses^ bell and banner, watch and ward, and their 
own armed militia. 

This picture is intended to apply to the earliest times in our 
history of which we have distinct traces ; but the pertinacity of 
our ancestors in sticking to their rights and customs, preserved 
the essential features of the Saxon town the same through many 
an age, and many a ciyil stomL Under the Norman kings, the 
old customs used ^* from time whereof the memory of man ran 
not^' — that is, anterior to all record, and only resting upoa 
tradition firom father to son — were clung to with invincible 
determination, and the towns continued to extract from one 
monarch after another, charters by which these customs were 
recognised and confirmed. Slight changes may from time to 
time have crept in as the altered state of circumstances required. 
Under the Norman kings new conditions arose ; and the reten- 
tion of the old rights and privileges was sometimes bought by 
submission to the general regulations which these monarchs 
imposed. The old language gradually changed, and legal terms 
of French origin, were introduced in the place of the vernacular 
Saxon ones, of which the meaning was frequently lost even when 
the words themselves were retained. But substantially it would 
seem that the towns resolutely maintained their ancient usages 
and modes of procedure ; and thus the municipal regulations of a 
borough in the fourteenth century may be considered as no very 
distant likeness of those of the ninth or tenth. 

With the Reformation very considerable changes took place, 
and during the sixteenth and seventeenth centuries the circum- 
stances of the borough towns were greatly altered^ Places which 
had been once flourishing emporiums of trade, sunk into poverty 
and insignificance ; and the memorials of their former greatness 
only remained in a few old records, and the right which they still 
retained of being represented in parliament. 

The Cinque Ports — that is, the towns of Dover, Eastings, 
Sandwich, Hithe, and Romney, with their members or adjacent 
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towns. Bye, Winchelsea, and others of smaller note, are examples 
of this mutability of mundane affairs. These towns once formed 
a little confederacy of republics, each governed by its own customs 
and laws, and all banded together to resist the encroachments of 
external powers, whether seignorial, episcopal, or regal. Few of 
them now retain any outward marks of their former importance. 
Of most of these places the custumals and records have been pre- 
served. In Lyon's History of Dover Castle, the custumals of 
Dover, Sandwich, Hastings, Hithe, and Romney, are given in Eng- 
lish, from manuscripts of the sixteenth century. That of Bomney 
seems to have been made from an original of an earlier date thaa 
the rest, and has been transcribed or translated by some one who 
did not entirely comprehend the meaning of his text, as mistakes 
and obscurities occur. The Tudor period had already set in, and 
the old French terms were beginning to become obscure when 
this translation was made. 

We have lately fallen upon a copy of the custumal of this town 
(unfortunately imperfect) in its original French. It is contained iu 
the Begistrum of Daniel Roughe, town-clerk of the jurats of Bom- 
ney, from the twenty-seventh year of Edward III. (A. D. 1353) 
until the fourth year of the reign of Bichard II., a MS. which 
furnishes a mass of formularies of all sorts in use in the fourteenth 
century. The volume containing this curious record is preserved 
in the library of St. Catherine's Hall, Cambridge. We propose 
to present our readers with a copy of as much of the custumal 
as is preserved, and some of the forms of procedure, which 
together give a lively picture of Bomney in its best days, when 
it was a flourishing port, and a leading member of the little 
group of towns which once were looked upon as the guardians of 
England against the attacks of France. 

We have endeavoured to make our translation as literal as 
possible, and we have placed the original French on the opposite 
page. 
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» 

THESE are the customs of Romney, from time whereof memory 
runneth not, there used. 

Imprimis. It is used from year to year to elect twelve 
jurats to guard and govern the Bsld town, according to 
the points of their commissioQ given to them. 
[Some illegible lines follow, and then comes the commission 
in Latin^ of which only the last lines remain.] 
• ♦ That they be held to render to us a reason- 

able acoount of all their receipts and expenses, and we will there- 
upon give them a reasonable acquittance. In witness of aJl 
which things we have caused these present letters^ which are 
to last for one year from the aforesaid day of making, to be 
sealed with the aforesaid common seal of our commonalty. Given 
in our full commonalty, on the day and year aforesaid. 

The form of the acquittance thereupon. 
To all to whom these present letteis shall come, the barons of 
Romney send greeting. Whereas A. of R, &c., our fellow- 
barons, were elected by ns in full commonalty to govern our 
commonalty, but so that they should be bound to account to us 
for receipts and expenses, and that they should assess no new 
rate without the consent of the commonalty, as in the commission 
by us given to them is more fully contained ; and now, our afore* 
said b£u:ons have rendered to us a faithful account of all receipts 
and expenses, according to the form of the commission given, 
we, willing to do justice to them, as we are bound, do absolve 
them for ever from rendering any further account, and from all 
charge, by reason of the conservation of the aforesaid commonalty, 
and the administration of the goods of the said <5ommonalty, before 
the day of the making of these presents ; and of all claim, action, 
and demand touching the said commonalty, we, for ourselves and 
our heirs, do proclaim them quit by these presents. In witness 
of which we have caused the seal of our commonalty to be affixed 
to these present letters, on the day and year, &c. 

2. If any one will not serve the office of jurat. 
Item. — If any baxon, after election by the said commonalty, 
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Ceux sont les usages de Bomney de temps dount memorie ne 
rourt, ilukis uses. 

1. In primes use est de an en an eslire XII. jur6s pur 
garder et governer la dite vile, solom les points de lour 
comission a euz fait. 



* * Quod de omnibus receptis et expensis suis compo- 
tunli raoionabilem nobis reddere teneantur, et nos eisdem 
racionabilem acquietanciam super hoc faciemus. In quorum 
omuium testimonium, presentes literas a die confectionis predicto 
per unum annum duraturas, sigillo comunitatis nostre predicto 
fecimu^ consignari. Datum in p1en& comunitate nostra die et 
atno supradictis. 

Forma acquietancie super idem. 

TJniversis ad quos presentes litere pervenerint, Baronies de R. 
salutem. Cum A. de B,, etc., combarones nostri in pleti^ comu- 
nitate per nos fuissent electi ad regendam comunitatem nostram, 
ita tamen quod de receptis et expensis tenerentur nobis ad com- 
potnm, et quod novum scottum non assiderent sine consensu 
comunitatis, prout in comissione eis per nos fact& plenius conti- 
netur, ac jam predicti barones nostri nobis fidelem compotum de 
omnibus receptis et expensis juxta formam comissionis facte 
reddiderint ; nos eisdem justiciam facere volentes, ut tenemur, 
eos ab ulterioii compoto reddendo et ab omni onere racione 
conservacionid comunitatis predicte et administracionis bonorum 
dicte comunitatis ante diem confectionis presentium, absolvimus 
in perpetOum et ab omni calumpnia, actione, et demandi dictam 
comunitatem tangentibus pro nobis et heredibus nostris quietos 
clamamus per presentes. In cujus testimonium bigillum nostre 
comunitatis presentibus Uteris fecimus apponi, die eta, anno etc. 



2. Si ascun ne voile feire le office de jur4 
Item.'^Si ascun baron aprfes la election de la dite comune, ue 
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will not be obedient to serve the said office of jurats the bailiff, 
or all the oommoDalty, shall go to his house, and the said disobe- 
dient person, his wife and his children, and the rest of his family, 
they shall oust from the house, and shall close the windows, and 
his ^oods shall they seal up and sequestrate, and so they shall 
remain until he is willing to submit to do the said office of jurat. 
' 3. Sequestration infringed. 
Item. — It is used, if the sequestration of the commonalty be 
broke by him upon whom the sequestration is made, or by any of 
his people, that the trespasser be attached and put in prison, 
without any deliverance being made until he will submit himself, 
and give satisfaction to the conmionalty for the infringement 

4. The jurats may distrain. 

Item. — It is used that the jurats may, by virtue of their office, 
take distress and make sequestration, without bailiff, for debts 
due to the commonalty ; and so may their sergeants, by command- 
ment of the said jurats. 

5. The jurats may make attachment. 

Item. — ^The said jurats may make attachment, without the 
bailiff upon all those whom they find rebels touching the service 
of our lord the king, and in all other points that touch the main- 
tenance and profit of the common freedom of the town ; and the 
said rebels, according to the quantity of their trespass, they may 
punish. 

6. Also they shall be sworn. 

Item. — It is used from year to year, that at what hour the said 
jurats are elected by the commonalty, they shall be sworn, each 
by himself, the freedom and the customs of the commonalty to 
maintain, and the great and the little according to their condition 
uniformly to guide, and the points of their commission to 
maintain ; and so also shall the clerk and the sergeant be sworn. 

7. Common clerk and sergeant. 

Item^ It is used that at what hour the said jurats are sworn, 
they may take a clerk and a sergeant, as they may agree by bar- 
gain between the said jurats, clerk, and sergeant. And also the 
said jurats may take in each ward two sergeants at their pleasure, 
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voile estre obeisaunt h> fere la dite oflSs de jur^, le bailif od tote 
la comune iront k sa meson et le dit desobeisant, sa femme et ces 
enfants et autre mayn^ osteront de sa meson, et fermeront ces 
fenestres et ces us deyvont ils aseler et^sequestrer, et ci ils dey- 
v^ont demurer tank il se voile justizer h, fere la dite office de jurd. 

3. Sequestre fraint. 

Item. — Use est, si sequestre de la comune soit fraynt par eel 
Bur ki la sequestre soit feit ou par ascun de siens, soit le trespasour 
atache et mys en prison, sanz nule deliverance faire, tank il se 
voile justizer et gr^ fere a la comune pur la freynonce. 

4. Les jur^s pount destreindre. 

Item, — Use est ke les jurds pount par vertue de lour office 
prendre destresse et sequestre fere sanz bailif pur dettes dues a 
la comune, et ci pount lour serjants par comondement de les dits 
jur^. 

5. Jur& pount fere attachement. 

Item, — Pount les dits jures fere attachement sanz le bailif sur 
touts iceux quils trovont rebels, tochont le service notre Seigneur 
le Roy, et en touts autres poynts que tuchont la mayntenonce et 
le profit de la comune franchise de la vile, et les dits rebels solom 
la quantity du trespas puniser. 

6. Auci seront ilsjur^s. 

Item. — Use est de an en aun, a quel houre que les dits jur^s 
sount par la comune elluz, ils deyvont estre jur6s, chascun par 
Boi, la franchise et les usages de la comune mayntener, et les 
grants et les petits solom lour aflferont unemBnt amener, et les 
poynts de lour comission mayntener, et issynt deyvont le clerk et 
le serjant estre jure. 

7. Comune clerk et seriant. 

Item, — Use est qe a quele houre qe les dits jures sont jurds, 
pount prendre un clerk et un seriant com ils pount par 
entre les dits jures clerk et seriant acorder par bargeyn. Et auxi 
pount les dits jur^ prendre en chescun garde ij seriants que lour. 
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to levy their mtes in their ward by their commandment, and to 
this shall they be sworn without taking any bargain of the said 
commonalty. 

8. If any abuse a jurat 

. Item. — It is used that if any man abuse any of the jurats, or 
lay hands on him, by which the peace of our lord the king is 
troubled, the bailiff has power to attach him, and put him in 
prison, without deliverance being made until he shall have satis- 
fied the commonalty by taxation of the other jurats ; and also 
that he be not delivered until he hath made satisfaction therefor 
to the jurat against whom the trespass was done, as they shall 
agree between themselves, or by taxation of the other jurats, and 
in like manner towards the clerk and sergeant. 

9. Fighting in presence of the jurats. 

Item, — ^It is used that if fighting or riot be made in the pre- 
sence of the jurats, or of any jurat, the said jurats or jurat may 
attach the parties in maintenance of the peace of our lord the 
king, and send them to prison, and deliver them to the bailiff, 
together with the cause. And the said bailiff shall receive them 
and put them in ward, until one and the other party have found 
good security for the peace ; and upon that shall they be liber- 
atedy and the sergeant of the bailiff shall have his fee of the one 
and the other, and such attachment may each jurat make in the 
absence of the bailiff. 

10. A free man may distrain. 

Item. — It is used that every free man dwelling in the said 
franchise may, in the absence of the bailiff, distrain his foreign 
debtor by his goods found within the said franchise, and deliver 
it to the bailiff with his plaint ;• and the bailiff shall receive the 
distress, and shall give a day to the parties upon the plaint And 
it is to be observed, that notwithstanding the said free man may 
take distress in the manner aforesaid, yet may he not deliver it 
without the bailiff 

11. The bailiff shall not break open a writ. 

Item. — It is used that, at what time our lord the king and our 
warden sends his writs to the bailiff and barons, the bailiff shall 
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plerount^ k lever lour culets en lour garde par lour oomondement 
et k ceo deyvont ils estre jur&i, sans nule bargeyn prendre de la 
dite Gomune. 

8. Si ascun maudie jar^s. 

Item. — Use est, qae si ascun maudie ascun des jures ou met 
inayn sur lui, par kai la pes nostre Seigneur le Roy soit trubbU, 
ait le bailif power de lui attacher et mettre en prison sanz 
deliverance faire, tank il avra fait gr6 a la comune par taxacion 
des autres jur6s. Et auxi kil ne soit delivr^ tank il en ath fait 
gr^ al jur6 vers ki le trespas est fait com ils purount entre eux 
accorder, ou par taxacion de les autres jur6s^ et en mesme la 
ixianere vers clerk ou serjant. 

9. Contak en presence jur6s. 

Item* — Use est que si contak ou riote soit faict en presence des 
jur^s ou de ascun jux^, les dits jur^s ou jur^ pount atacher les 
parties en mayntenonce de la pees nostre Seigneur le Boy, et les 
amener k prison et les d6livrer k bailif ensemblement od la cause, 
et le dit bailif les receyvra et mettra en garde tank lun et lautre 
partie ount trov^ bone s6curit6 de la pees, et sur ceo soient ils 
delivr6s et le serjant du bailif aura son fee de lun et lautre, et 
tiel atachement puet chescun jur^ faire en absence du bailif. 



10. Frank home puet destreyndre. 

. Item. — Use est que chescun frank home receant deyns la dite 
franchise puet destreyndre en absence de le bailif son foreyn 
detour par son chatel trov^ deyns la dite franchise et le deliverer 
h bailif ove sa pleynte et le bailif receyvra la destresse et dorra 
jour k les parties sur la pleynte. Et fait h, saver que nekedent 
que le dit frank puet prendre destresse en la manure susdit, il ne 
la puet deliverer sanz bailif 

11. Le bailif ne brusera mandement. 

Item. — Use est que k quele houre nostre Seigneur le Eoy et 
nostre gardeyn mande ccs mandements as bailif et barons, le 
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not break open the writs, except it be in the presence of the 
jurats ; nor may the jurats break them open in the absence ol the 
bailiff. If he bear a charge, the bailiff shall cause the common 
horn to be blown at each comer of the town three times, and shall 
cause the said writ to be read in the place where he holds his 
court& 

12. Chattels of heirs. 
Item. — ^It is used that in case a man and his wife, dwellers and 
free in the said town, have children between them free born, and 
the father and mother die, or the father die and the widow take 
another husband, or she die a widow, then the goods and 
chattels in the hands of the executors or administrators, found 
within the franchise, shall be seized by the jurats ; and they also 
{%, e., the executors or administrators) distrained by all their own 
chattels, until they (the jurats) have knowledge of the chattels 
which ought, of right, to come to the children, as well of the rea- 
sonable part, as of the part bequeathed. And when they have 
knowledge of the quantity of the said chattels, they shall deliver- 
them to him who is the nearest of blood, to whom no inheritance 
can descend, who, of right, shall have the ward if he will sue 
for it, finding sufficient pledges; and he, and also his pledges 
shall be bound to the jurats, in the name of the commonalty, 
and to the executors, to answer for and deliver to the children 
their chattel^ when they come to their full age, and to keep 
without spoil or waste their lands and tenements which are 
within the franchise ; and this bond shall be made by inden- 
ture, in three parts, and sealed with the common seal; of which 
indenture one part shall remain in the hutch (L e. box) of the com- 
monalty, to testify to the said thing ; and the second part of the 
indenture shall remain in the hands of the executors ; and the 
third part of the indenture in the hands of those who have 
the said children in ward ; and in case that he who is nearest in 
blood is not willing to sue for the children to have the wardship, 
and to answer, as is above said, the jurats in maintenance of the 
franchise, shall deliver the said children, their chattels, their lands, 
and their tenements to another good and lawful man of the town, 
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bailif ne brusera les mandements si il ne soit en pr^aence de jur^s, 
ne les jur^s deyrent bruser en absence du bailif. Si il porte charge, 
le bailif fera soner le com comune k chescun angle de la vile iij 
foitz^ et fera lyre le dit mandemcnt en lu ou y\ tynt ses cours. 



12. Ghatteux de heires. 
Item. — Use est que en cas que homnae et femme receants et 
frank dejns la dite vile eyont enfants par entre eux frank 
engendr^s, et le p^re et la m^re devyont ou le p^re devye, et la 
veve preigne autre mary, ou quele murge veve, soiont le bienz et 
les chatteux en les mayns de les e^secutours ou ministres troves 
deyns la franchise par les jur^s arescuz^ et auzi par tut lour mesme 
cbatel destreynt tank ils ayont conusance del chatel que avener 
deit de droit k les enfants, auzi com du rat porcion com de legat. 
Et quant ils ont conusance de la quantity du dit chatel, ils le 
delivereront k celui quest plus procheyn de sank, k ki nule heritage 
puet descendre, que de drdt aura la garde si il voile pursuare, 
trovont suffisants plegges, jet lui et mesmes les plegges li6s k les 
jur6s en nom de la comune et a les exsecutours k respondre et 
deliverer k les enfants lour chatel, qant ils vignont k lour pleyne 
age et de lour teres et tenements que sent deyns la franchise sans 
estrep et wast garder. Et ceste 116 sera fait per endenture en 
tres parties, et asele du comune seal dount la une partie de 
lendenture demurera en le Hwch de la comune pur la dite chose 
tesmoigner, et la seconde partie de lendenture demurera en les 
mayns de les executours, et la tierce partie de lendenture en les 
mayns de eux qount les dits enfants en garde. Et en cas qe celui 
qest plus procheyn du sank ne voile pursure pur les enfants 
davoir la garde et de respondre com de sus est dit, les jur^s, en 
mayntenonce de la franchise, les dits enfia.nts lour chatteux lour 
teres et lour tenements delivereront a un autre bon et leal home de 
la vile, par mesme la security susdite. Et donk soit il quest plus 
procheyn de sank de la dite garde, pour totes jours forclos par 
caixxse de sa nounsute ou par cause de ses non suffisant plegges^ 

TOU VIL NO. XIV. Y 
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on the same Becurity as above said ; and, thereupon, let him who is 
the Dearest of blood be foreclosed of the said ward for ever, by 
reason of his nonsuit^ or by reason of his insufficient pledges. 
13. New bailiff 

Item. — It is used that, at what time there shall be no bedliff in 
the town, the Archbishop of Canterbury shall send a bailiff, whom- 
soever he will, with a commission sealed with his great seal, together 
with a letter of intendanoe to the jurats of the town, and the^said 
commission and letter shall be read in full court, assembled by 
the common horn ; and with that the baili£^ in the said court, 
shall make an oath to the commonalty, dictated by one of the 
jurats, in this form: — ''I, N., bailiff, assigned by my lord the 
archbishop, in this port, shall miaintain the franchise, and the 
usages of this port, and shall make lawful attachments and execu- 
tions, according to the award and judgments of you barons ;" and 
otherwise he shall not be received* And if the said bailiff bear 
a commission sealed with any other seal than the great seat, he 
shall not be received ^ and also, if he bring not a letter c^ inten- 
danoe he shall not be received ; and, when a vacancy happens, our 
warden of the five ports shall send a bailiff with a commission and 
letter of intendance, sealed with the seal of office, and the 
said bailiff shall be sworn, and his commission and letter of 
intendance read, in full court, as is before said ; and be it known 
that at what time the said bailiff is sworn, he shall take a ser- 
geant, one for whom he will answer, if need be, who shall be 
sworn, as is before said, 

14. Of execution by the bailiff and the penalty. 

Item^ — It is used, that if the bailiff make any other execution 
than what the barons have adjudged, or against the usages of the 
town, which is against his oath made to the commonalty on the 
day of his reception, let him be distrained by the jurats until he 
shall have paid to the commonalty £10 sterling ; and if there be 
not whereof be may be distrained within the franchise to the value 
of «f 10, let them be levied by our warden as the charter of our 
lord the king grants to all the barons of the ports, in these 
words— ^'J2t prohibemus ne quis eos injustb disturbet neque mer- 
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13. Novel bailif. 
Item. — Use est qe a qele houre qil ne soit ascun bailif deyns la 
vile, le Erceveske de Canterbyry inandera un bsulif, li qil veudra 
ove comission asel6 de son grant seal, ensemblement ove une letre 
dentendence k lea jur4s de la vile, et les dits comission et letre eii 
pleyn court asembl^ par le ^comxine .com eeronnt lus, et entre ceo 
en la dite court le bailif fera un serment h la comune thatg6 pir« 
UD de les jur^ en ceste founne. '^ Moi N. baiUf assigud'par mon 
nseigQeur lerceveske ea eel port maynt^&era la fcancbise et. les 
usages de ceo port et leal attacbemeilts ^t-extcaii&naS&tk 89lom 
les agard et ingements de vooa baron%^' et autrement ne deit il 
estre receii. Et si le dit ^ bailif potte oomission asel^ dauire seal 
^qe del grant seal ne deit il estre receu* Et auxi A il ne porte 
letre dentendence ne deit il estre reofiu. Et qant vacacion soit 
notre gardeyu de Y. poris mandera un bailif od un. comission et 
kite dentendence asel^ de seal de o£See et deit le diirbailif estre 
jnri6, et ses comissioii et letre dent^dence lus en pleyn court com 
devant est dit. Et fait k savotr qe a qele faoure quo le dit bailif 
est jur^ il prendra vn serjant tiel pur ki il vud) respondre si cas 
avyenge, li qil sera jur^ com devantesi dit. 



14. De exeoucion de bailif :od la paine. 

Item. — Use est qe si le bailif face autre execumon qe lea barons 

cunt ajugd ou enoountre les usages de la vile qest encountre son 

serment fait k la comuiie, le jour de sa reoeite, soit deslreynt par 

les jur^ tank il avera pai^ ^ la comune x lldesterling, et A nest 

'de kai estre destreynt deyns la franchise lii la value de x li, soient 

ils lev^s par notre gardeyn com la diartre de notre Seigneur le Boy 

grante k tots barons des ports purparle ency^ — ^^''Et probibemus 

nequis eos injust^ disturbet neque mercatiim eorum super foris- 

^factutam x li^"' S$ auxi faire^^ k lui sur ki il fet la ^ri execucion. 



314 



Curiosities of Law. 



catam eorum^ super foriafacturain x li'' And also, he shall make 
satisfaction to him upon whom he made the wrongful execution. 
15. — ^A man may make seizure in bis house. 

Item, — It is used that each man may make seizure in his house 
for his rent or farm withheld, and retain the distress until he be 
paid ; but he shall not carry the distress out of the franchise, and 
if he do so, let him be attached at the suit of the party, and put 
in prison until he shall have made satis&ciion to the commonalty 
for the trespass done to the franchise, and him against whom he 
hath trespassed. 

16. — Strangers in a suspicious place. 

Item. — It is used that if a strange man dwell in the town in a 
suspicious place, the jurats and the bailiff shall demand of his 
host if he will engage that this suspicious person shall bear him- 
self as a lawful man ; and if he grant thi% then let bis residence 
be allowed, or otherwise let him leave the town in three day& 
And, in case that this suspicious person say that he is a man of 
good fjEune, and of good condition, let him have a reasonable day 
to get from his country a letter of good conversation under an 
authentic seal, or under twelve seals of the most responsible men 
of the town from whence he is ; and then let him dwell in the town 
as a man of good fame and of good condition, and otherwise not 
1 7. — Of pledge given. 

Item. — It is used, that if a pledge be given to a free man or a 
dweller in the town, to be redeemed at a certain day, and nothing 
be done ; he that hath the pledge in keeping after the said day 
is passed, shall come into court before the bailiff and barons, and 
shall demand the award of the court as to what he shall do with 
such a pledge, which he hath in his keeping, the which ought to 
have been redeemed at a day that is past The barons shall give 
as their award, that he cause the party to be warned (at his cost 
who gave the pledge), that he come within his eight days to 
redeem his pledge, or it will be brought into full court before the 

said bailiff and barons, and appraised by , and put up to sale ; 

and, if he come not within the said day, or at the said day, to 
redeem his pledge, at the said day let the pledge be brought 
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15. Home puet fere arest en sa meson. 

Item. — Use est qe cbescun home puet faire arest en sa meson 
pur sa rente ou ferme detenue, et retener la destresse tankil soit 
parpai^ mes il ne menera pas la destresse hors de la franchise^ 
et si il face, soit attache al sute de partie, et mys & prison tankil 
avera fait gr^ ^ la comune pur le trespas fait vers la franchise et 
celai h kil ath trespac6. * 

16. Estrange en leu suspidonos. 

Item. — X7se est qe si home estrange demorge en la vile en leu 
8usspecionou£^ les jures od le bailif demanderont son oste, si il le 
voile enperere que celui susspecionous se portera com lews home ; 
et sil ce grante soit sufferte sa demure ou autrement voide il la 
vile deynz iij jours. Et en cas qe eelui susspecionous die qil est 
home de bone fame et de bone condicion^ ait il jdur resonable k 
qere de son^pais letre de bone conversacion south seal autentyk 
ou south zii seals de les plus vailous de la vile dount il est ; et 
donk demurge en vile com home de bone fame et de bone con- 
dicion et autrement nyeni 

17* De gage mys. 
Item. — Use est qe si gage soit mys k franch home ou k rece- 
ant deyn2 la vile daqiter k certain jour et riens nest fait, il qath 
^^ SBLgQ en garde, apr^ le dit jour pae^, vendra en court devant 
bailif et barons^ et demandera agard de court kai il fyra od une 
tiel gage qil ath en sa garde, la quele devereit aver est^ aquit^s k 
jour qe pas^ est. Les barons dorrent pur lour agard quil face 
gamer la partie k ses custages que mist le dit gage, quil vienge 
par entre ses viij iours daquiter son gage, ou il sera amen^ en 
pleyn court devant le dit bailif et barons et prise par porteis ^ et 

^ We have not been able to find a satisfactoiy tranBlation for the word 
pOTtM. In the English version of the Romney Castumal, given in Lyon's 
History of Dovtr CatUe, the word which should correspond to this is left out. 
In old French, porieit, according to Roquefort, means portatif^ portable ; whence 
came the word porteous, portowis, portnis, portas, or porthose — an old term for 
the priest's breviary, or portable prayer-book. In Scotland, the same word was 
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befare the bailiff and bwons in fbll ooart^ and then appraised 

far ^ and the defendant shall haye the whole day to 

redeem hit plei^ ; and, in caae that he eome not at the said 
day, kt It be deKfertfl to the paitjr plamtifffor his debt ' And^ 
if tte pnoe ef fhm mid plei^ amoonfeB to more than the debt doe 
t* *M">^ lei the phin^ fad pledges to the bailiff and barons to 
the ■eipiai of the priee to be ddivered to the defendant at 
time he dioeem to daim it^ and in that case no 



18. Beoc^nianoe in Cbml 

Item. — It is used, that if A. de B. eome into eoiurt before the 
baiiffandbmott^midMknowled^thathe ia boond to 0. de I", 
in £10^ more or lesi^ to be paid on a certain day, cm: to keep such 
a eofenant^ or whataoeicr kind of recognisanee it may be^ the 
comt Aall CMsm Ae le ee gni i snr t i to be entered in iheir roUs^ he 
payii^ the cMe fcr Us troidil& And, albttt that the said A. de 
BL at anodier lime widMS to deny it, the said reoognizance shall 
be hdd against hiss. And» if he be a stranger who makes suoIl 
a reoognisanoe in the coort^ and halh not wherewith to make 
HatinfMrtion in the town, the jmata^ at the suit of the party, shall 
write to whomaoever is bailifl^ or some good man of the town or 
city in whidi he reside^ or where he is jastioeable, and shall 
attest the said reoogniance. 

19. No fiailty in the town. 

.lient. — ^It is naed, thai no fiwlty, rdie^ nor other soit, be.made 
to any lord of fim fiir&e lands and tonements which are wi^iin 
the ficanohise; bat diem shall be paid only a rent^eok at the 
t^rma when the same is doe. 

applied to ** the list of the posons udicted to ippear before the Justiciary 
Aiio» isiven by tbe j«Btioe^el»k !• tbA eoieoar, thai he m^ghi attaeh them, in 
order to their appearanoe.'* (Jwadeaoik-^SeoUuk DieUommry^ s. v. Forteons ; 
and see also the StaipplemeDt to that work.) POrteonSy thmfoie, in its most 
g^ieral aense^ aeems to be an abbreriated loU, list, or indez« taUng its name 
from its portable character. Does porida, in our CnstQmaly mean a list of 
pHoes— what we duwld at the present day call a * Priee durent f " 
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xnise k venie ; et sil ne vienge par entre le dit jour, ou & le dit 
jour son gage daquiter^ soit k dit jour le gage anient devant bailif 
et barons en pleyn courts et ilak par porteis prise, et le defendant 
avera tote jour son gage daquiter; et en cas qil ne^ienge a dit jour 
seit deliver^ al partie plentif pur sa dette. Et si le pris de dit 
gage atoounte outre la dette h, lui due, trove le plentif plegges as 
bailif et barons ^ fere deliv^re de le surplus de pris & le defen- 
daunt k quele houre qil ceo voile pursura Et en ceo caas ne gist 
nvHf^ amercienifent. 

18. Beconusance en court. 
: Item. — Use ert qne si A. de B. vienge en court devant bailif et 
barons et reconuse qoil e^t tenu k C. de F. en x 1. plus ou meyns 
h paier k oerteyn jour, ou k ten^r un tiel covenant ou quel manere 
reconysance quil mit, la court fera entrer en lour roles la rec<Hiu« 
sance paiont k le derk soun travail Bt tut seit que le dit A. de 
£. autrefoitz le voit dedire, la dite reconysance lui sera encountre; 
Et si 11 soit home estrange que face tiel reconnysance en la court, 
et nath pec kay ecftere justifi^ en la vile, lea fur^ k la sute de 
partie deyvent escrire k kieonque bailif ou bone gent de la vile 
ott cit^ quil est demur^nt, ou justizable^ et tesmoigner la dite 
reconysance. 



19, Nul f^iut^ en ville. 
Item. — Use est que nule S4mi6, rekf, ne autre sute soit fait k. 
nul seigneur de fee purles teres et tenemens que sount deyns la 
franchise ; mes paier tant isoulement rente sek k tearmes dues 
k eux. 

[To he ConHmted.'l 
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abt. IV.— trial by jury. 

1 . The Dark Side of Trial by Jury. By Joseph Bbown, Esq^ 
of tbo Middle Temple. London : Maxwell, 1859. 

2. Unanimity in Trial by Jury Defended. By G. Rochfort 
Clabkb, Esq., of the Inner Temple. London : Stevens j^d 
Norton, 1859. 

** T ET us, then, magnify trial by jury I No man can say too 
•i-^ much in its fevour!" Such is the gushing and enthusi- 
astic exclamation of Mr. Rochfort Clarke. *' I arraign trial by 
jury at the bar of public opinion. I accuse it of incapacity, of 
ignorance, of partiality, of cumbersomeness, of barbarism.'' So 
writes Mr. Joseph Brown, at page seven of his pamphlet. Now 
each of these gentlemen practises at the common law bar — each 
has had long experience as a special pleader, and they both 
belong to the same circuit. They have had, therefore, and stiU 
enjoy, similar opportunities of forming a deliberate and careful 
judgment concerning the tribunal^ the merits of which they have 
discussed in the pamphlets above mentioned. The result is, one 
learned lawyer pronounces an unmeasured eulogy on it in all its 
aspects and relations; the other condenms it absolutely as a 
monstrous folly, and a mischievous relic of barbarism. 

When, of two intelligent, experienced, and honest men, the 
one can see nothing but good in an institution with which they 
are both familiar, and the other nothing but evil, the pheno- 
menon is worth observing for its own sake. It serves, moreover, 
to illustrate the general character of that class of conflicts of 
opinion which concern social institutions, and on which the 
weight of authority and dogma is always brought to bear, and 
sometimes assumed to be conclusive. 

The questions relating to the tribunal of trial by jury are 
about to undergo, as it seems to us, the process now termed 
" ventilation ;" and there will be exhibited, therefore, to the 
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public the spectacle of a certain number of learned (and still 
more of unlearned) men supporting opposite sides, drawing 
adverse conclusions from the same premises, or discarding one 
class of facts whilst they exaggerate the importance of others ; 
and the discussion will naturally excite the usual amount of 
prejudice and bias on the one side, and temerity and experi- 
mental essay on the other. The excuse for this treatment of 
political and social topics, when under public discussion^ appears 
to be that, in point of fact, no step in life, and no measure 
relating to hmnan afiairs, can be taken to which some objection 
cannot be raised, or the possibility of evil consequences ensuing 
not be foreseen. Rash innovation, again, produces persistent 
obstinacy ; a bad reason for a good measure generates indifferent 
arguments for maintaining an imperfect system. Moreover, the 
logical weighing of advantages and disadvantages, the impartial 
watching of the balance of reason, even when self-interest does 
not come into play, is the result of an uncommon exercise of 
the rarest of all faculties — a sound judgment. As a general 
rule, differences of opinion create parties ; and when once men 
have become partisans, persuasion is of course out of the ques- 
tion. Invective takes the place of reason — stubbornness is 
resorted to as a defence — blindness, hardness of heart, and all 
uncharitableness, flourish ; and the partisan then becomes a slave 
to a dogma, and a mere repetition machine of routine plausi- 
bilities. If the dispute on the jury system proceeds in a normal 
fashion, we believe Mr. G. Rochfort Clarke will be found soon 
prepared to die happy, upon his being convicted of a capital 
crhne by a jury of twelve men ; whilst Mr. Joseph Brown 
would surrender, in the pious ecstasy of martyrdom, the bar, and 
an its present profits and promises for the future, on the condi- 
tion of an educated, trained, and model bench of judices 
sentencing him to penal servitude for the term of his natural 
life. The disciples also of those excellent lawyers (indepen- 
dently of being their juniors, and willing to undertake the 
professional labours which would devolve upon the rest of the 
profession if the criminal law were put in force as above 
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suggested) would doubtleas approve of such self-eaciificibg mag-- 
nanimity of the great leaders in the jury controversy^ if not 
called upon to share to the full extent in their hypothetical fate.. 

We shall endeavour to put the subject on the real footing on 
which it seems to us it should be discussed. It is of no use 
merely to rail at juries — ^to point out that the present system 
produces frequent nuscaniage of justice; nor, on the other 
handy does it avail to reply that trained and skilled judges have 
been repeatedly known to take erroneous views of matters of 
fact, as well as to propound much false doctrine in law. 

K any one thinks that he cannot laud and ^^ magnify " the 
institution of the jury too much, because it is absolutely perfect, 
we must take leave at once to differ from him ; firsts because, as a 
matter of fact, np tribunal ever has been or can be perfect ; and 
next, because general experience contradictit his declaration. 
The question which alone ought to be before us is this : — Is trial 
by jury, as now instituted, the best practicable mode of eliciting 
the truth, when disputed by litigants in Great Britain and Ire* 
land ? And this inquiry may be prosecuted both by induction 
and deduction. 

They who attack the institution uige, that a priori to pick up 
casually twelve men not accustomed to weigh evidence, nor to 
continuous thought in any way, apid to call upon them to decide 
upon disputed &ots or strange subjects, especially when the 
inquiry is accompanied with the drawbacks of technical difficul- 
ties, and encumbered with professional artifices, is simply absurd. 
It is assuming the preposterous pn^sition, that a common jury, 
uneducated to the duty, possesses by intuition ^^ the &culty of 
hearing without being deluded by sophistry and eloquence, of 
eatching and connecting, as it flies, the broken and disjointed 
evidence of numerous and contradictory witnesses ; of selecting 
what is material and rejecting what is irrelevant ; of sifting the 
wheat from the chaff, the substantial fit)m the seeming, and 
extracting the kernel of truth from the misshapen husk of errors 
in which it is enveloped," — {Dark Side of Trial by Jury^ p. 9,) 
They farther argue that, in point of subtlety and acuteness, the 
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jarj is DOt (HI a level with the advocate, that professional 
sophistication and appeals to common or special prejudicesi bj 
lus refined art and practised acuteness^ are means not calculated 
to secure the ends of justice. 

^ They allege that there is no responsibility felt when the onus 
of finding a verdict is divided among twelve men, who, extracted 
casually for the first time from a numerous public, are virtually 
anonymous, and are silently reabsorbed amongst the multitude. 
In the olden days the writ of Attincta lay against a jury for 
^viug a false or perverse verdict, and grievous were the penal- 
ties attached to conviction of this crime — the liberty, property, 
And all legal rights of the false juryman were forfeited for ever ; 
but this contrivance for preventing or punishing perjury having 
been long obsolete, and being now abolished, each member, with 
hU nominal one-twelfth of responsibility to bear, is practically 
free ; and when the foreman declares (as one did lately in the 
sheriff's court) that they found ** magnanimously ^ for the plain- 
tiff—it may be inferred that such is the verdict of some at least 
out of the twelve, but also that some have taken the responsi- 
bility of saying so, {^nd the rest of allowing them so to say, 

: Bat, coming to the arguments founded on experience, we find the 
absurdities of opinion, and foolish and ignorant verdicts, insisted 
on. So, too, the scandals of the jury-room; the tossing up, balan- 
cing a poker, drawing lots, compromising differences, are all 
poinjied out as significant facts. The fi:^quency of new trials, 
moreover, and the general uncertainty of verdicts, are very 
striking circumstances in the history of our jurisprudence. 

Again, observes Mr. Amos,^ "A jury gives no reason for its 
decision ; and persons who casually, or upon inquiry, have be- 
come acquainted with the grounds on which a jury, or one or 
more jurors, have decided a case, will have often found that they: 
were influenced by some reasons which totally escaped both the 
judge and counsel ; and which, if they had been stated in court, 
could have easily been shown to have been founded on ignorance 

^ In an able pamphlet which this learned lawyer and accomplished man pub- 
Ibhed nine years ago» entitled ''A Lectnre on County Courts." ^ 
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of tlie roles of eyideneey or Bome mintahpi of law or of fact, 
generally the former. Urns, ekndeatineiieH in jodidal delibera- 
tioni, and concealment of thegroondB for dedaons affecting life, 
liberty, character, and property, make an inquest of twelve men 
bear a strong aflSnity to the celebrated Council of Ten. Tbey 
occasion, moreover, a pecoliar species of uncertainty in the ver- 
dicts of juries which I do not recollect to have seen noticed by 
our law-writers* Suppose that a plaintiff rests his claim upon 
three distinct grounds ; say the action is for the breach of the 
warranty of a horse, and the plaintiff contends that the horse has 
three faults — is spavined, broken-winded, and glandered. Four 
of the jury believe in the glanders, eight disbelieve ; and the like 
as to the broken-wind and the spavin. Tinder these circum- 
stances, if the question be proposed generally to a jury, ^ Do 
you find for the plaintiff or for the defendant ? ' They would 
find an unanimous verdict for the plaintiff, though they would 
have negatived by a large majority every ground upon which 
that verdict was claimed ; but if the jury were asked their deci- 
sion sepnrately upon the three breaches of warranty, the 
plaintiff would not be entitled to a verdict. A similar result, 
and one which is more difficult to be guarded against, is often 
obtained when a single ground of action is supported by distinct 
heads, or pieces of testimony, concerning the credibility of which 
respectively the jurymen differ in opinion. Thus, suppose a 
criminal charge, which rests entirely on the evidence of an 
occomplioe and that of a confession, and six jurymen believe the 
aooomplioe, but do not give credit to the confession ; while the 
other six rely on the confession, but repudiate the evidence of 
the accomplice, the result is an unanimous verdict of * guilty ! ' " 
The above learned writer may well ask whether this vicious 
Accumulation of minorities may not in many cases, by simulating 
the character of majorities, have dealt much injustice ! 

To these enumerated objections we may add another, which, 
probably, delicacy on the part of Mr. Joseph Brown has pre- 
vented him from expressing, but which we have no hesitation in 
pressing upon the attention of the legal profession. We refer to the 
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effect the jury system has on the production and maintenance of 
the mere Nisi Prius advocates — that class of men we mean, who, 
destitute of law, and perhaps, in addition, shallow in understand- 
ing, vulgar and claptrap in address and language, but practised 
in the congenial task of talking down to a common jury, and 
with a natural capacity for blustering, bullying, browbeating, 
humbugging, and the use of those cunning arts calculated to 
mislead an ignorant body of men in a position novel to them ; 
but which are threadbare and transparent to those who, like the 
judge and counsel, are condemned now to be perpetually witness- 
ing these contemptible '* tricks of the trade." Degeneration is a 
process which quickly ensues among men of this order, who thus 
bring contempt upon the profession of law. The inferior speci- 
mens of those who thus thrive by the common jury system, would 
never hold another brief if a competent audience were to be 
addressed. We have heard that one of this latter division of the 
class in question has one story, which he invariably introduces to 
eveiy fresh jury at his sessions and elsewhere, somewhat in this 
way :— Having tried to mis-state a piece of evidence, first in one 
way and then in another, and being as often checked by the 
counsel on the other side, this accomplished advocate invariably 
exclaimed, in his pure English and accomplished style, ^^ Why, 
gennelmen I my learned friend, gennelmen, is like the soldier, 
gennelmen — he don't like it any way. The soldier, gennelmen, 
you know, when he was being flogged, you know, kept complain- 
ing he was 'it too 'igh or too low, you know — there was no 
pleasing him, gennelmen, you know. My learned friend is like 
the soldier, gennelmen," &c. Doubtless it was to this counsel's 
arguments on one occasion, in bancy that his pert junior said he 
wrished to add nothing but the H's. In the continual succession 
of fresh juries the stalest and poorest of jokes, the most super- 
ficial of arguments, and despicable appeals to' prejudice, pass 
muster. There are, as we have just observed, ranks and degrees 
among the Nisi Prius lawyers, fostered by the jury system. Some, 
it is true, endowed with natural eloquence, are capable of better 
things, and can occasionally rise superior to the bad habits engen- 
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dered by their saccessee in a limited and ignoble field of opera- 
tions. Bapiditj in apprehending facts, ingenuity in unfolding 
them, skill in evading legal qnestions, and in cloaking personal 
legal deficienoies, are valaable qualities, and will account for such 
success as they bring ; and these qualities may be, and doubtless 
are, occasionally conjoined with others, which together form the 
accomplished leading advocate. On the whole, however, forensic 
talent is debased by the necessity imposed on counsel of gaining 
their verdicts through the understandings and prejudices of im- 
-perfectly educated men, and these generally of a low intellectual 
standard. 

There are yet other charges, founded on experience, which are 
brought agiunst trial by jury, to which we must advert : — ^*No 
insurer resisting a life policy — ^no great company resisting a claim 
for an accident — ^no lawyer or doctor suing for his bill — ^no gentle- 
man contesting the charges of a tradesman — no landlord suing 
for a forfeiture — no person who has rendered himself by any 
means unpopular, can safely depend on the impartiality of a jury. 
The fact is familiar to every lawyer, and calculated on before- 
hand. Nay, even a merchant of London suing a trader of a 
country town, is not safe in a disputed case with a jury of that 
town. In parts of Wales, a Welsh jury can bardly be got to do 
justice to an Englishman against a Welshman."^ 

What are the chances of a Irue verdict, it is again asked, 
^^when national or religious prejudices envelope the case?" 
How would the case of Achilli v* Newman, have resulted 
if the jury had been constituted of Roman Catholics? In 
Ireland proved assassins and conspirators are acquitted, and a 
verdict of wilM murder brought in against Lord John Kussell, 
because a poor man had starved in the time of famine ! Eailway 
companies, and other wealthy defendants, have verdicts against 
-them in defiance of all evidence. Compassion for the suflferer, 
and his right to compensation are often-times confused, and 
flagrant injustice is committed. Besides lawyers, apothecaries, 

^ This fact, when noticed hj that learned and able jadge, B. Bramwell, was 
. challenged on a reeent oooasion, and indignation thereat was affected in the 
Hotise of Commons j but it is true, and the judge was right to say so. — ^d.) 
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^bill-dificounters, sheriffs' officers, and others, accordmg to Mr. 
Brown, have very little prospect of getting a verdict ; and 
generally before a common jury, no gentleman should attempt 
to resist a tradesman's bill, however exorbitant, nor any sane 
but injured inhabitant of a county sue a justice of the peace 
thereof^ for acts of tyranny or illegality, before a special jury. 

No remark is more common among lawyers, than ^^ In this 
case we must have a special, or common jury," as the case 
may be ; the object being to secure a tribunal, the known sym- 
pathies or prejudices of which may be favourable to the succesB 
of the client whose interests are being considered. 

So far as we can collect them the above are the more common 
arguments brought against trial by jury. For that of the 
Ancenvenience to the jurors we do not regard as of great cogency, 
the present improper mode of summoning them, iletaining and 
maltreating those in waiting, being 'matters relating to 
detail, and do not touch principles. In the clever lecture by 
Mr. Amos, already referred to, the reader will find &(»ne excellent 
and pertinent remarks upon the relation of the county courts to 
the trial by jury, as well as upon the unanimity of juries, which 
the author has so discussed as to have anticipated much which 
has since been said on the subject. 

Let us now listen to the advocates for retaining trial 
by jury. They advance many well-known and substantial 
reasons on its behalf. Indeed, they seem to prove too much; for 
in the greater number of appeals to the law — civil or criminal — 
the intervention of a jury is already dispensed with. In the 
Courts of Chancery, Admiralty, Probate, Bankruptcy, and 
Insolvency, questions of fact as well as of law are lef); to the 
Bench. In the County Courts juries are the exceptions ; in the 
Divorce Court their employment is in the discretion of the judge. 
In the Superior Common-Law Courts at Westminster, there is 
a large proportion of cases withdrawn firom the jury*box, and 
submitted to professional reference or that of the masters^ and 
occasionally that of the judges. Not unfirequently the counsel 
or solicitors on either side "arrange" the dispute rather than trust 
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it to a jurjy thus constituting themselTes the arbitrators. So also 
many causes are turned into special cases. In the result^ only 
a small part of our vast civil litigation is submitted to the 
adjudication of juries. In criminal cases the returns show 
that the magistracy disposes of by far the greater number of 
delinquents. Hence it is obvious that they who '^magnify 
with Mr. Clarke trial by jury, ought also to strive to " multiply 
its application in many more instances than the present state 
of the law and its practice admits of. As their intention does 
not travel to this extenti it is a plain admission that the tribunal 
is not a suitable or necessary one in a large proportion of the 
litigation in this kingdom. 

The grounds for maintaining the present jury system in its 
present state — ^we cannot call it integrity — appear to us to be 
as follows : — 

1. It has been handed down to us by our forefathers. 

2. There is great difficulty in finding another which we 
know would work so well, and be as little mischievous as the 
present. The habitual and constant exercise of the office of 
weighing contradictory evidence, and balancing opposing proba- 
bilitieSy would exhaust the mind of a single judge boimd to 
decide on facts as well as law, and listening to the rapid succes- 
sion of causes tried at Nisi Prius. '^ Although it may sound 
paradoxical, it is true that the habitual and constant exercise of 
such an office tends to unfit a man for its discharge. Every 
one has a mode of drawing inferences in some degree peculiar to 
himself. He has certain theories with respect to the motives 
that influence conduct Some are of a suspicious nature, and 
prone to deduce unfavourable conclusions firom slight circum- 
stances. Others again err in the opposite extreme. But each 
is glad to resort to some general rule by which, in cases of doubt 
and difficulty, he may be guided. And this is apt to tyrannize 
over the mind when frequent opportunity is given for applying 
it. £ut in the ever*varying transactions of human life^ amidst 
the realities stranger than fictions that occur, where the springs 

• of action are often so different from what they seem, it is very 
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unsafe to generalize, and assume that men will act according to 
a theory of conduct which exists in the mind of the judge," 
— {Forsyihy pp. 443, 444.) 

3. In political prosecutions the jury has stood, and is likely 
to stand, between the government and its intended victims; 
and if the institution be curtailed in civil suits, the thin end 
of the wedge has been inserted, and thus the protection of the 
subject from the law and its officers in future history will soon 
be lost. 

4. A jury taken from the general public is likely to be 
entirely impartial. By this, we presume, is meant that twelve 
men, casually brought together out of a multitude, are not likely 
to have any personal relations with, or predilections for the 
plaintiiF or defendant, and it has special reference to a densely 
populated district, and not to some localities, as in Wales, 
Scotland, and Ireland, where inhabitants are sparse, and clanship 
is prevalent Nevertheless cases do occur where personal sinister 
influences do affect justice, as in the case of the pertinacious 
juror who stood out against his eleven brethren, notwithstanding 
palpable proofs of guilt, in a capital case. The majority, think- 
ing that there must be some secret and powerful grounds for 
their colleague's adherence to his opinion, acquiesced therein, 
and found the verdict of Not Guilty. They unfortunately did 
not know that the prisoner at the bar was the sole surviving life 
in a copyhold estate in which the virtuous and steadfast juror — 
Justus et tenax — was interested. 

5. A body so selected will give a fair average representation 
of the view which the public in general would take of the facts 
of the cage when presented to them at large, and therefore will 
be perfectly satisfactory to the judgment of the community. 

6. The " common-sense " view of a case (which is assumed 
to be that especially closely allied to truth) will be probably 
taken by twelve ordinary minds when an opportunity is given 
them, as now for discussion, and when those doubts and diffi« 
culties which arise may be compared and resolved in conclave. 

7. That merchants, tradesmen, and others engaged in the 

VOL. VII. NO. XIV. z 
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buflinees of life, understand better than others transactions in 
the world, and especially those connected with matters about 
which litigation usually arises. 

There is, however, another class of reasons not affecting the 
aptitude of the jury system for eliciting truth, but advanced on 
other grounds. Thus, it is said : — 

8. The concurrence of the people in the administration of the 
law through the medium of the jury, greatly increases the 
popular respect for the law and judge. '*In deciding upon 
facts, opinions will necessarily vary, and judges, like other men, 
are liable to be mistaken in estimating the effect of evidence. 
Every one thinks himself competent to express an opinion iqM>n 
a mere question of fact, and would be apt to comment freely 
upon the decision of a judge, which on such a question happened 
to be at variance with his own. It is easy to conceive cases 
where much odium would be incurred if, in the opinion of the 
public, the judge miscarried in a matter which the public 
thought itself as well able to determine as the judge. From this 
kind of attack the judge is now shielded by the intervention of 
the jury. He merely expounds the law, and declares its sen- 
tence ; and in the performance of this duty, if he does not 
always escape criticism, he very seldom can incur censure. So 
that De Tocqueville is strictly right when he says — * Le jury 
qui semble diminuer les droits de la magistrature, fonde 
r6eUement son empire: et il n'y a pas de pays oh les juges 
soient aussi puissans que ceux oil le peuple entre en partage de 
leurs privileges.'" — {Forsythy p. 444.) 

9. That the jury-box is " where men are best instructed in 
the law.'' They learn to administer justice by administering it. 
" Even the people that stand by are receiving useful lessons," 
says Mr. Rochfort Clarke, " and all owing to this popular form 
of trial." He remarks, *' The people take the deepest interest 
in our trials and arguments. They love their queen and 
country — ^they are peaceable and loyal — they like to listen to 
trial by jury;" and the learned author further deposes to their 
enjoying his and other learned counsels' ^^ wit and repartee,^ and 
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to the flattering attention given to their most astute and learned 
arguments, "trying to understand even when they fail;" and 
finally, they pay " a grave attention to the summing up by the 
judge, and await, often with anxiety, the verdict of the jury;'* 
and he declares, complimenting too highly the judges and 
counsel, as well as the tribunal which he is upholding, that this 
^'is more ennobling than a pantomime, and quite as amusing!" 
We have inserted this argument simply because we have 
found it in Mr» Clarke's pamphlet; but as tt'e never have 
been ennobled by a pantomime, and very seldom amused 
by listening to and arguing demurrers, we feel a difficulty in 
dealing with the statement. We have, however, in deference 
to Mr. Clarke's experience at pantomimes entered on the inquiry 
with some youthful friends, and we have failed to elicit the fact, 
that even tlmr characters have been augmented in dignity, or 
their notions ennobled by the Christmas relaxation, which we 
further understand is abhorred by the really devout, although 
frequently indulged in by the frivolous, and connived at by 
the lukewarm. We have indeed arrived at the conclusion, 
upon universal concurrence of the testimony of those youthful 
witnesses, that they enjoyed a pantomime because it was " such 
fun ! " This, no doubt, is the explanation of the enjoyment by 
the audience on some trials by the aid of a jiuy ; but the plaintiff, 
or defendant, or both, have frequently appeared to us not to 
share in the general mirth, so dexterously aroused by the low 
comedy of the actors, nor did they appreciate the excellent 
opportunity they were affording for the legal instruction of the 
jury, and the elevation 6f the public mind. The Westminster 
and Guildhall pantomimes are, we will venture to suggest, too 
expensive, and played too exclusively at the cost of others to 
justify their continuance on this ground. 

11. The intervention of a jury is the safeguard against 

-property, liberty, and rights being abused by unjust and 

improperly appointed judges ; in other words, it is a safeguard 

against judicial corruption, and forms, what Jeremy Bentham 

half a century ago called a ch€ch on judges. 
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12. That the Bocial uses of the jury are great, in bringing men 
to deliberate and act together for mutual and general purposes, 
giving them an interest in the administration of the laws, and 
knowledge of its operation, its advantages and defects. 

13. This trial by jury is thoroughly English. Many of the 
above propositions and arguments, which we have endeavoured 
to collect from those who have considered the subject, need not 
here be dwelt upon. Many of our readers are familiar vrith 
the subject in its practical form, and all are acquainted with 
certain of the defects in the institution, and certain of the 
benefits derived from it. Nevertheless, members of the legal 
profession are doomed to hear frequent repetitions of common- 
place fallacies on this topic ; and this is a process which has more 
or less a deleterious efiTect upon most minds. Unless one 
actively contests the continual pressure of the multitudinous voice, 
and reiterated assertions which find free expression on a popular 
subject, one runs the danger of either passively acquiescing 
in, or at least being supposed to assent to, their validity. Besides 
which, many have necessarily had only the opportunity of taking a 
partial view, and profiting by a limited and local experience. One 
counsel may, frt)m the beginning of his practice, have been lucky 
enough to have seen chiefly the working of special juries in the city 
of London — ^the best tribunal, without doubt, for deciding on mer- 
cantile cases, where the customs of merchants, the natural 
operation of business, and mixed law and &ct, are in dispute. 
Another man may have had his professional career centred at some 
sessions presided over by an incompetent, weak, and prejudiced 
chairman, and who would endeavour to convict every prisoner 
indicted for sheep-stealing if he were suspected likewise of being 
a poacher. In this case, according as juries were wont to be 
swayed by the bench, or acted in defiance of the chairman's 
directions, would the practitioner found his opinion on their 
utility. He would naturally laud the institution which pro- 
tected the prisoners from class prejudice on the one hand; while 
on the other, if it had been obvious that such was not the result, 
but that the judge generally induced his jury to incorporate his 
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prejudices into their verdict, thus relieving him of its responsibility, 
an opinion would have been naturally formed that juries were 
useless or mischievous. A third barrister may have been more 
accustomed to see, in one of not a few districts in our country, 
justice being continually prostrated by the stupidity or prejudice 
of the jurors, or their general prepossession in favour of the 
ranting of the prisoner's counsel, or by their natural sympathy 
with rogues in general Here honest indignation will lead 
the observers to denounce the jury system as a curse to the land. 
We will therefore venture to point out generally what seems to 
us to be the real value of the points above raised in the discussion. 

The Jir$t ground we noted, which might be taken a priori 
against the jury system, was, that it was theoretically absurd. 
The last reason referred to in favour of the form of trial, was, 
that it was thoroughly English. But these two propositions are 
by no means inconsistent. Our political constitution, and our 
social and legal institutions, are not the creation of the theorist, 
who, from metaphysical considerations, and on psychological 
grounds, has constructed what ought to suit the inhabitants. In 
other countries, perhaps the boot is first made, and the public's 
feet are subsequently thrust in. In England the boot is endear 
voured to be made to fit the foot, and presents, therefore, the 
ungainly appearance of much patching, stretching, shrinking, 
and occasionally bursting^ut. Apparent anomalies, or theore- 
tical absurdities, are therefore by no means, in these matters, 
un-English in character. 

In this case, the fact that the jury system is thoroughly 
English really has a meaning. It signifies that the institution 
has grown to be what it is. If a recent statute had enacted that 
causes should for the first time and henceforth be tried before 
twelve men, collected as now, it would appear h priori (nay, it 
would be) a very absurd law. It is because, centuries ago, there 
was an institution different in many particulars, but which has 
developed into the present jury system, that it is thoroughly 
JSnglishf and one for which there is much real national affection. 
The original principles upon which juries were summoned wer§, 
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that ^ every trial should be out of such place, which by presump- 
tion of law can have the best and most certain knowledge of the 
fitct," and that the jurors should therefore come into the box 
^prejudiced," and ready to supply evidence rather than receive 
it. The jurors were in the nature of witnesses. The transition 
from this principle to that upon which the common jury system 
ii now founded and approved, are so different that it might be 
deemed at first sight the result of violent revolution rather than 
natural development ; but it is all the more natural for this very 
reason. There is, we all are aware, intrinsically a vast difference 
between the duties and the intention of juries during the last 
century and a half, and those of the preceding centuries. In 
1679, Nathaniel Reading (7 State Trials), taking rather our 
modern view of the position and duties of a juror, desired when 
on his trial to challenge one Sir John Cutler, on the apparently 
rational ground that there was a close connection between him 
and tbe prosecutor. '^ I have," he urged, ** seen him in company 
with jsSt. Bedlow, mine accuser. I know that there is not a 
common intimacy and friendship between them ; " upon which 
Sir Francis North, C. J., exclaims — ^* Do you challenge a jury- 
man because be is supposed to know something of the matter ? 
For that reason the juries are culled from the neighbourhood, 
because they should not be wholly strangers to the fact. If you 
can show that he hath already given Iffs verdict by his discourse, 
and that you are already condemned in his opinion, that may be 
some cause of challenge ; but not that he hath discoursed with 
neighbours as others do. It may be he believes it, and may be 
he does not believe it, he is now to give his verdict upon what he 
hears upon oath." 

[Reading^ " My lord, I am very glad to see Sir John Cutler 
here, for I did intend to have his evidence for me." To which 
remark the judge returned — "That-you may have, though he be 
sworn."— (7 State Triak, 267.) 

Such a dialogue as the above could not be heard, according 
to the present construction of juries, without shocking all notions 
of legal propriety. If^ then, by the allegation of the jury system 
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being English, It is meant to defend it on the sentimental and 
antiquarian ground, that it has been handed down to us in its 
present form, and therefore we are bound to retain it, and 
transmit it to posterity, then the assertion is valueless. Our 
idea of a jury is that of twelve impartial men, who, independently 
of all extraneous information, are to decide on the facts brought 
before them in evidence. And this was what our ancestors' idea 
was not 

The jury has shifted its character and use. It was not what 
it is ; and there is no valid reason why we should not, as our 
forefathers have done, review and modify its character and 
application to suits at law. The present inviolability should 
depend solely upon its present merits for the particular purposes 
of those who have now to appeal to the law for their protection 
and support. We know that we are warned to preserve great 
respect for posterity, as well as worship for our ancestry. It is 
indeed a difficult task to effect any reform, or remove any incon- 
venience which presses upon ourselves, because of these twofold 
and overwhelming obligations to our ancestors and our 
descendants. The embarrassments imposed by these consider- 
ati<His of the past and the Aiture, involving equally the uncer- 
tainties of history and prophecy, make the duty of looking after 
our own generation particularly onerous. 

We would by no means urge that we should sacrifice, either 
for ourselves or our descendants, the right to any constitutional 
privilege ; but, without doing this, we may surely remove proved 
inconveniences to ourselves, which we daily feel, in the sure and 
perfect hope that our posterity will not be therefore powerless 
to abrogate what we hand down to them if they desire it, nor 
so unwise as not to perceive for themselves what is requisite 
for their welfare, without respect of our previous dealings. 
Every age, in fact, must le^slate for itself. 

We believe the supposed danger really pointed at by those who 
dread innovation in the practice of summoning juries to decide 
in civil cases, is that it will lead to like proceedings on criminal 
prosecutions, and that arbitrary governments will abuse a power 
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which thej maj then Beize. In a debate in the last session on 
the Indictable Offence (Metropolitan District) Bill, which related 
to an alteration of the laws relating to grand juries. Lord 
Lyndhurst took the opportunity of addressing himself to the 1 
class of arguments we are now adverting to. He said : — 

** In the first place, I would suggest to your lordships that 
when any measure is brought forw wa, changmg the fundajnental 
laws of the countryi particularly the important laws relatmg to 
trial by jury, you ought not to consider only the present state 
of things, but that wnich may hereafter arise, and you ought to 
proceed with the greatest circumspection and caution. At 
present we are not at all aware of what arbitrary government 
means ; we now pursue the directly opposite system. Prosecu- 
tions for political offences are never heard of; the administration 
of justice is mild in the extreme ; and we have no grounds of 
complaint whatever on any of the points I have referred to. We 
may be perfectly satisfied with our present position; but, 
unfortunately, I have lived in times of a different character. I 
have seen the time when the government was carried on upon 
arbitrary and even tyrannical principles — when political prosecu- 
tions were of constant occurrence, and were conducted with 
extreme harshness, and punishments of great severity were 
inflicted for political offences. I have been myself, to a certain 
extent, not merely a witness of, but an actor in, those times. 
The growing prosperity of the country, producing a greater 
amount of content, has caused a change from the feelings that 
then prevailed ; but, my lords, we must not so far delude our- 
selves as to suppose that such a state of things can never again 
arise. Violent political feelings may again be excited, and who 
can venture to say that a simUar state of things may not a^ain 
occur? At all events, let us not, acting under such a delusion, 
take any steps towards destroying the bars and fences the con- 
stitution has given against the exercise of arbitrary power." 

And, again, the noble lord urged, with respect to the particular 
measure then before the House, what may be said of any measure 
affecting an institution like that of juries : — 

"It is harmless at the present moment, but will it always be 
harmless ? It is our duty to provide againt all contingencies, 
and not to suppose that the present harmony and the present 
smoothness of the government will always continue. States- 
men should look forward to contingencies of various kinds, to 
guard against them. Our ancestors guarded against them in the 
provisions to which I have referred." 
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Now, all we will affinu on this msctter is, that there is no pos- 
sible reason for abandoning trial by jury in any criminal case, 
least of all in political prosecutions, because we do not demand 
its invariable aid as a necessity in an intricate patent case, or on 
the issues of fact invoked in various suits at common law. An 
over-sensibility to danger is in itself highly inconvenient ; and it 
appears to us an absurd jealousy to suppose that there is any con- 
spiracy against the constitutional right of an Englishman being 
feirly tried by his peers, or an attempt to favour arbitrary power, in 
advocating a more extended right for litigants to have their causes 
tried by a judge, if it be believed that this is the most satis&c- 
tory mode of proceeding. 

Whether the present jury system be theoretically absurd or 
thoroughly English, is of far less moment than the question, Does 
it work so well that it cannot be modified with advantage, and 
in certain classes of cases be exchanged as a general rule for trial 
by judge ? Will the advantage of having a skilled judge to 
adjudicate, be outweighed by the loss of publicity supposed to 
be incurred when the jury-box is not filled — and twelve honest 
men do not receive their first lesson in jurisprudence by seeing 
business done in court, and experimentalizing on the fortunes of 
the parties whose action is being tried before them ? For be it 
remembered the inexperienced jurors do not, like students of 
medicine, practise first upon the dead subject, but may have the 
duty, on his first essay, of amputating a living suitor^s character, 
or removing his purse to his opponent's pocket. Now, we would 
suggest that shorthand-writing, steam-printing, cheap and 
accurate reporting and publishing, to a great extent supply the 
absence of jurors. It was well for men to come together in 
former times to see and hear what was doing, for they not only 
furnished the check which juries afford over judges ; but locomo- 
tion being imperfect, and intercourse limited, except between 
near neighbours, the necessity which was imposed on yeomen 
coming together, insured an audience interested in the matter, 
who, on going home, were the means of distributing authentic 
information to divers districts, as to the uses and terrors of th^ 
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law. Now, the public is kept informed of the proceedings in 
courts of law bj a cheap press, and the ^^ check " which public 
opinion exercises is thus put in full force. 

There is a large class of causes which are usually said to be of 
^' no interest to the publici" arising out of contracts, &c., and 
depending on the particular value of certain evidence. But 
these, bj general consent, might be better tried by the judge 
alone. In other cases, that influence which audience and 
reporting are supposed to produce, would be yielded in abun- 
dance in the common course of modem affairs, through the 
medium of general and professional newspapers. It cannot be 
denied, as it seems to us, that the intervention of a jury 
might be most useful as a check, where the law does not now 
admit of it, on the ground of inconvenience. We refer to petty 
sessions holden before certain county magistrates, whose ideas of 
responsibility would doubtless be much heightened by a know- 
ledge that they were under the observation of a jury whose con- 
currence, moreover, was essential. 

In the superior courts, an intelligent profession, an independent 
bar, the reporter's box, and a court of appeal, operate as a very 
powerful public opinion, far more than twelve select men, who are 
for the most part instructed and led to their verdict by the judicial 
judge, whilst they free him from the responsibility of ^ving it 
himself. 

Closely connected with this portion of the discussion is the 
assertion, that the judges are more respected, and their impar- 
tiality more trusted, when the losing party has only the jury's 
stupidity and corruption to complain of. . People are afraid of 
the press taking to criticise the judges ; of seeing Sunday news- 
papers placarding ^^ Justice A!s iniquitous verdi^^ or ^^ Baron B. 
cit his blunders again" and the like. But constituted as the 
bench is now, when even party politics are made subordinate to 
personal fitness for promotion to the bench, there is no proba- 
bility of such scurrility being attempted. We do not find judi- 
cial decisions on points of law (when the success or failure of an 
action turn thereon) provoke such intemperate remarks : nor in 
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those courts which we have aheady enumerated^ where no jurj 
is engaged, do we find these threatened consequences ensue. No 
doubt any judge is liable to the imputation of partiality ; but if 
it be not founded in fact, the idle rumour of the day does no 
harm, and need not be dreaded. If we should do more substan- 
tial justice by substituting one tribunal for another, the public 
would, notwithstanding occasional grumbles, be better satisfied, 
and genuine contentment with legal institutions would be in- 
creased. Lord Mansfield was subjected at one time to like 
suspicion, and Bentham has a characteristic note in one of his 
essays on this subject. He says : — ** I remember hearing parti- 
alities, and even the habit of partiality, imputed by many to 
Lord Mansfield. I cannot take upon me to say with what 
truth; partly by situation, partly by disposition exposed to 
party enmity, so he accordingly was to calumny. * Lord Mans- 
field' (said his everiasting rival and adversary, Lord Camden, 
once) — ^ Lord Mansfield has a way of saying, It is a rule with 
me — an inviolable rule — never to hear a syllable said out of court 
about any cause that either is, or is in the smallest degree 
likely to come, before me.' ^ Now I, for my part,' observed Lord 
Camden — ^ I could hear as many people as choose to talk to me 
about their causes ; it would never make any the slightest impres- 
sion upon me.' .... Such was the anecdote whispered 
to me (Lord Camden himself at no great distance), by a noble 
fiiend of his, by whom I was bid to receive it as conclusive 
evidence of heroic purity. In the days of chivalry, when it 
happened to the knight and his princess to find himself tete-^t^e 
upon their travels, and the place of repose offered but one bed, a 
draion eword^ placed in a proper direction, sufiSced to preserve 
whatever was proper to be preserved. This was in the days of 
yore, when pigs were swine, and so forth. In theae degenerate days 
the security afforded by a brick wall would, in the minds of the 
censorious multitude, be apt to command more confidence." 
The reputations of Lord Mansfield and Lord Camden have 
survived such suspicion suggested against them ; and with an 
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independent bar and the public press as checks, there is little fear 
of the bench degenerating, or losing its lofty character. 

The probabilities are, that judges are not^ nor would be swayed 
by class prejudices, like those referred to above, as now obstruct- 
ing the administration of justice through juries; yet it is sometimes 
said that the substitution of judges for juries would be attended 
with this sad consequence — that the former would administer the 
law strictly^ while the latter often do rough justice by wresting 
its course. It is actually thought advantageous that they should 
shut their eyes to the truth, and open their mouths to falsehood, 
lest the law of which they do not approve should be enforced, or 
lest it should be applied in an individual case where they con- 
sider it would work hardship. They therefore agree to do *' a 
great right by doing a little wrong." We are all familiar with 
the doctrine being professed by those who are opposed to capital 
punishment, and regard on religious and moral grounds the per- 
jury of a juror as a lighter offence than his being instrumental 
in depriving a human being of life. This we must, however, hold 
as monstrous in morals, and pernicious in practice. If the law 
is bad in any particular, let it be amended ; but to prevent its 
application by a system of perjury — excused under the term of 
doing rough justice — is disgraceful to a civilized country, and 
destructive to the integrity of those concerned in the admbis- 
tration of justice. 

When one sees a sharp unscrupulous rogue employing the law 
as an engine of extortion, or using it as a cunningly devised 
means for enriching himself at the expense of the ignorant, 
unsuspicious, and innocent, one rejoices to see him firustrated in 
his object ; but not if it is at the cost of a jury of twelve good men 
And true conspiring to commit perjury. Another point to be 
recollected is, that often what may have the appearance of hard- 
ship and cruelty (and is therefore endeavoured to be thus reme- 
died by a corrupt verdict), might nevertheless, on full inves- 
tigation, be held to be both legally and morally just and fair. The 
equitable powers of the judges at common law ought, doubtless, 
to be much enlarged in order to afford protection to those against 
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^virhom the law may be strained ; and in those particulars where 
the law itself requires modification or restriction, these should be 
applied, instead of attempting a ciu-e by the arbitrary infringe- 
ment of the law. The same remark applies to another observation 
which is sometimes advanced in favour of the healthy action of 
juries on litigation ; namely, that mean and dirty claims — ^but 
good in law — are often kept out of court from fear that indig- 
nant juries would reject them. It is a matter of every day's 
experience that juries, however they may be assured that to 
award and proportion damages with reference to costs, is im- 
proper, insist upon taking this matter into their consideration, 
and not unfrequently thereby produce injustice. Much better 
would it be if the power of ordering costs in any event should 
be left with the legal tribunal before which the cause is tried ; 
but it would be very doubtM if it should ever be left in the 
hands of the jury. 

It should not be forgotten that, after all, trial by jury is trial by 
judge and jury — that if you were to pick up twelve men, who, 
without the assistance of a judge, were called on to try causes, the 
system would be a ludicrous farce. The judge not only acts as 
moderator during the trial, but gives his version of the evidence, 
and directs a verdict more or less strongly, according to the 
habit of the judge, or as the nature of the case may require ; 
and if the statement, that the habitual exercise of deciding on dis- 
puted facts unfits a man's mind for determining matters of fact 
be of any validity, then so far as an experienced judge exerts 
control over the verdict of juries, to that extent will his inter- 
ference be mischievous. But we apprehend the most superstitious 
jury-worshipper would not desire to dispense with the aid of the 
judge. In point of fact, the habit of sifting testimony, and 
attaching the proper value to the various phenomena of evidence, 
does not unfit either judge or counsel for forensic duties. If this 
doctrine indeed were sound, then a jury should not be constituted 
of tradesmen who have some knowledge of life and experience 
of human veracity, but collected from the ignorance of Sunday 
schools, and the innocence of nunnerie& A judge is surely not 
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lendered inea{MiUe by that which forms^ accordlDg to the advocate 
of the juiy system, the very essence of a juryman's excellence— 
a practical acqoaintanoe with men and life. There is no doubt but 
that a judge may be crotchety and wrongheaded, may be addicted 
to special theories, and invent invariable, or misapply general 
rules for solving particular difficulties. But, on the other hand, 
no one is so likely to be made aware, and if pos^ble be cured, of 
a tendency to such bad habits as the judge ; firsts in his profes- 
monal career when at the bar, and even when elevated to the 
bench, by his having continually his opinions and views subjected 
to the canvassing and opposition of counsel, the consideration of 
his colleagues^ and the revision of superior courts. 

The division of the judicial office between judges and juries, 
although theoretically clearly enough defined, is practically often 
lost sight of. Mr. Amos has referred to the inscription on the 
medal, struck upon the occasion of the acquittal of Lilbome when 
prosecuted by Oliver Cromwell ** John Lilbome, saved by the 
power of the Lord and the integrity of his jury, who are judgea 
of law as well as of fact^" or, as the same truth has been expressed 
in the oft-quoted lines : — 

" For Sir Philip well knows 
^That his innuendoes 

Will serve him no longer in verse or in prose ; 
Siuce twelve honest men have decided the cause, 
Who are judges of Fact and judges of Laws,^^ 

And so long as juries have the power of overstepping the 
limits of their duties, they will do so — especially when the 
addresses of counsel appeal to their vanity and prejudices ; 9xA 
the warnings of the judge only excite their jealousy of his and 
the law's interference with their right divine to answer wrong. 

The opportunity which trial by jury afifords for *^ summing up, 
is practically its best feature, and the advantage here is to the 
judge himself; for indeed every day's experience shows that no- 
thing elucidates facts^ and tends to lead one to a just conclusion, 
60 much as explaining to others the groundi^ and expressing hi 
words the reasons, which have conducted thereto. By this 
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means, moreovery if any misapprehension has ariseDy it may be 
corrected, and the source of error and. confusion be traced. 
But, even in the absence of a jury, a judge would accom- 
pany his verdict with his reasons in the form of summing up. 
There need be but little change in this respect. As a general rule, 
he is found to be the best judge who is best able to sum up in 
the clearest manner, and so to leare a case to the jury, that their 
verdict shall be simply the expression of the necessary inferences^ 
astutely indicated by the bench. It would then follow that the 
judge who can sum up powerfully to a jury, could explain his 
own verdict without their presence. We view with very little 
veneration the jealousy affected in some quarters^ of the judge 
trenching upon the functions of the jury. In almost every case 
where the latter repudiates the judicial opinion, they are giving a 
verdict either obviously perverse, or probably erroneous ; the rare 
exceptions being, when the judge being by accident under an 
abnormal and &Jse impression, to which all are occasionally liable, 
meets with an ordinarily obstinate or remarkably intelligent jury, 
by which his judgment is corrected. 

The arguments founded on the social use of the jury, which 
heretofore has unquestionably been of great importance to the 
country, are those to which the advocates for retaining the tri- 
bunal in its present state had better adhere, although, as we have 
pointed out, they apply less strongly now than they did at an 
earlier period. 

The most perfect administration of justice between man and 
man, and the strong confidence of the public in the justice of our 
tribunals, stand beyond all other social benefits, and should be 
purchased even by the sacrifice of those social advantages, how- 
ever great, arising from men meeting together for the common 
purpose of aiding in the administration of justica Unless, indeed, 
the main object of any machinery be effected in the best and 
most perfect manner, the ingenuity exhibited in construction, 
and the collateral merits of the machinery itself, will by no 
means justify its employment The main object of legal tribunals 



342 T%e Jury System in England. 

18 the production of jastio& Other social and political advan- 
tages are but collateral. 

The political uses of the institution are admitted to be un- 
deniably great Juries have often stood between a tyrannical 
government and its hated victims. They have also, and this too 
in later times, protected miscreants who have been saved from the 
penalty due to their proved guilt, by confounding the guilt of 
cowardly assassination with the virtue of patriotism, and mis- 
taking the rant and fustian of a vulgar speech for the defence, 
for the outburst of genuine oratory and real eloquence engaged 
in the cause of freedom. Nevertheless, the security and con-^ 
fidence which the right to trial by jury give to the subject are 
too great to be sacrificed. 

The right to trial by jury we would maintain, therefore, both 
in criminal and civil causes. But, practically, in the latter we 
believe its employment should be (as in the county courts) the 
exception, and not the rule. If the law was amended by an 
enactment (as, indeed, was proposed many years since), that ''all 
questions of fact in civil suits should be determined by the judge, 
unless either party shall require them to be determined by a 
jury/' thus inverting the present order of choice existing in the 
procedure of the supreme courts, a large class of cases would fall 
naturally and properly to the decision of the judge, to the 
immense saving of public time and trouble. Such tribunal 
would of course be opposed by a few of the older Nisi Pritu 
advocates, the level of whose power is that of the common jury, 
and some little prejudice would be felt at first 

There ought to be a fee attached to the summoning of a jury, 
each member of which ought to receive, as do the members of a 
special jury, a proper fee for their attendance. Such fee ought 
not to amount to a barrier in resorting to a jury, but should be 
a consideration. It is said the cost of a special jury is about 
twenty guineas (which is too high). That of a common jury 
should be, we would suggest, about one-third or one-fourth of 
this sum. There should be also a much larger admixture of the 
class whence special jurors are drawn with the common jurors— 
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perhaps not less than one-fourth of the former should be miugled 
with the latter. 

Again, the granting of trial by jury should not be a matter of 
course. It should be by Rule, open to opposition by the other 
side, to be granted at the discretion of the court or judge, and 
the cost of summoning juries should be also made discretionary. 
The new system thus introduced would, we believe, work well ; 
and the greater number of cases would be appropriately adjudi- 
cated on by the judge. 

We are, in fine, inclined strongly to concur with Mr. Brown 

when he says — 

^^Let all ordinaiy cases be heard by a man of superior discern- 
ment and practised skill, whose natural powers have been sharp- 
ened by a life spent in forensic contests ; who cannot be easily 
deceived by a witness, because he is conversant with every kind 
of testimony, nor by an advocate, because he has been an 
advocate himself; who is fit to hear, and to estimate at its true 
value, every species of evidence hitherto excluded, which may 
open an avenue to the truth ; whose attention is not to be 
exhausted by the length, nor his comprehension distracted by the 
complexity, of the evidence : give the suitor, I say, a man with 
these qualities, who performs his functions under the public eye, 
and who is in no hurry to get away to his shop or his farm ; whose 
very trade and business it is to weigh, investigate, and decide on 
questions of doubt and difficulty; in a word, let the facts be 
decided by the same experienced judges as the law, and the 
whole body of the law will feel renewed and invigorated by the 
change. A great part of its supposed uncertainty will vanish, new 
light will pour in from sources of evidence now shut up,^ the scales 
of justice will be held with even hands, the heavy grievance of new 
trials will be vastly diminished, the suitor will obtain his rights 
with greater speed, economy, and certainty, and the criminal will 
no longer find refuge in the sophistry of counsel or the weakness 
of juries/' 

Where we differ from Mr. Brown in the above forcible pas- 
sage we have already attempted to show; but we are much 
mistaken if the general truth of his views are not growing to be 
those of the most intelligent of the profession an i public. 

^ Hearsay evidence is very valuable, but is now excludevl, because a jury is 
incapable of attaching its proper value to it. If they could distinguish degrees 
of credibility, much truth would be exposed to view which now caunot b^ 
intrusted to meet their ears, ... ' 

VOL. VII. NO. XIV. 2 A 
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Aw. V. — SelwyrCs Abridgment of the Law of Nisi Prius. 
Twelfth Edition ; with considerable Alterations and Additions. 
By David Poweb, Esq., Q.C. London : Stevens & NortoD, 
1859. 

" O ELW YN'S Nisi Prius " is a curious example of illogical 
^^ abbreviation of titles in a book. Selwyn's *^ Law of Nisi 
Prius *' is no better, while it is longer. It would require some 
patience to explain, to a foreign jurisprudent, the sequence of ideas 
by which the British lawyer has arrived at the comprehension of 
the phrase by which the popular work named at the head of this 
article is known ; now, the first sentence of its preface thus explains 
the nature of the book : — " The object of the following work is 
to investigate and explain that branch of jurisprudence which 
teaches the nature and extent of the remedies prescribed by the 
law of England for the redress of private wrongs.'' It being 
admitted that Nisi Prius means neither "jurisprudence'' nor 
" remedies " nor " private wrongs," it would be curious further to 
point out to an inquiring stranger, that the proviso in the process, 
where the words Nisi Prius occur (which so curiously have been 
employed to denote a form of trial), has not even been in use 
since the Common Law Procedure Act, 1852 ; for by the 104th 
section of that statute, the distringas juratores is abolished. 
But the authority of the "judges of Nisi Prius" never was 
derived from the distringas, but by the commission of assize ; 
and, indeed, the want of a distringas in older times would be 
aided by the verdict. Not so an " ill distringas ; e. g., Holt, 
C. J., remembered a case wherein Saunders, of counsel at the 
bar, dropped the distringas out of his hand that he might want 
a distringas, which would be aided, and not keep and shew an ill 
one, which would be naught/' — (Bullock v. Parsons, Salk, 454.) 
We shall always keep the term, nevertheless, of ^^Nisi FriuSr 
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because it is convenieot ; and the new edition of " Selwyn's Nisi 
Prius/' edited by Mr. David Power (with the aid of Mr. Wolfer-* 
Stan and Mr. Baugh Allen), will be found as useful as a circuit 
eompanion and for general reference, as the former editions were 
when trials took place under older systems of procedure. 

The edition with which we have hitherto been familiar is the 
eleventh, published in 1845, and which, we believe, owed its 
chief improvement and revisiou to Mr. Bomaine, the present able 
secretary to the Admiralty ; and our experience of the work is 
this, that for those who already are acquainted with its contents, 
and understand its arrangement and defects, it is exceedingly 
useful for ref^ence on circuit, and on any emergency where 
elaborate treatises are not at hand. The two volumes, indeed, 
contain a general statement of the kiw, quite sufficient in 
ordinary cases for the purposes of counsel between the de- 
livery of the brief and the trial. One finds, in fact, collected 
here, in a practical form and sufficient quantity, what one wants^ 
The practitioner who knows what he wants, and the student who 
wants to know something about a given subject new to him, 
alike consult Selwyn with perhaps greater advantage* than any 
other single publication. Nevertheless, it is scientific neither in 
its arrangement nor in the treatment of subjects ; but this defect 
is, in a great measure, counteracted by the simplicity of the 
alphabetical order originally followed by Mr. Selwyn, and ad-> 
hered to throughout successive editions. Moreover, a clear table 
of contents, a complete list of cases cited, and an ample aud accurate 
general index, afford a compensation, to a great extent, for the 
inconveniences which otherwise might arise from that particular 
disposition of the matter chosen by the learned author half a 
century aga 

It is no easy task at any time to re-edit creditably a standard 
i^ork, especially when it covers so extensive a field as does Selwyn's 
"Abridgment of the Law o{ Nisi Priusy But, in the interval 
between the last and the present edition of this book, both the 
forms and the fabric of our laws have been subjected to such 
important changes, that Mr. David Power has had thrown upon 
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him even greater responsibility than is usual under similar cir- 
cumstances. 

Probably some would be inclined to think with us, that it 
would have been better to have cut out with greater boldness 
more of the old text than has been done ; but on the other baud, 
it must be remembered^ that a competent editor is really better 
able to judge of such a question than those who have made 
use of his work for a few weeks only. We believe, however, 
that the true principles to be adopted in editing volumes like 
those of Selwyn, is to treat each subject de novo. If modern 
cases have superseded those cited in the original edition, or illus- 
trate better what the editor has to lay down or enforce, then the 
ancient references and the material founded thereon, should be alto- 
gether withdrawn — not even retained in addition to what is new. 
It is an inconvenience, alike to editor and reader, to be en- 
cumbered with what can be dispensed with, and the question 
which the former should ask himself when called on to use his 
editorial functions, seems to us to be — " How should I best lay 
before the practical lawyer what he wants to know ? Will my 
meaning be clearer by retaining the old text, modifying it, or 
putting it away, and substituting for it my own material ? " It is, 
indeed, easier to do this in such a work as Selwyn's than with 
certain other text-books. Serjeant Stephen's Commentaries 
would not be the valuable work it is if Blackstone's foundation had 
been, allowed to interfere more with the general structure than 
has of late been permitted. Indeed, all recent attempts to 
re-edit Blackstone's Commentaries have been failures ; the last 
being notoriously the worst. 

There is no reason why, with skilful and efficient editing, 
" Selwyn's Nisi Pritis " should not, in name and form, but with 
many a variation from the first impression, go through twelve 
more editions. The probability of such an event will be enhanced 
by the present edition being found as useful by the profession 
as we think it will be. 

A twelvemonth hence we shall be better able to say more 
authoritatively whether the edition now before us has been edited 
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as carefully as we hope and believe it is. Use is the only test 
for such a production. A slip of the pen or of the press here 
and there among 1500 pages, and which any one may discover 
by chance, is no disproof of general merit and accuracy; and 
for our own part we discard our old edition in favour of the new 
one, with mixed feelings of regret at parting with a valued old 
friend, and of hope in finding in its successor even a better and 
trustier support in the hour of forensic strife and danger. 



Art. VL— the LEGAL EFFECT OF WAR WITH 
REFERENCE TO CONTRABAND. 

T^G mitigate as much as possible the calamities and suflferings 
-*- of warfare, and to restrict them to the belligerent powers, 
nations have deemed it convenient to act upon certain principles 
which like the common law of this country, have become fixed by 
usage, confirmed by priecedent, and illustrated by the most 
eminent jurists. 

These principles have been recognized in treaties between 
civilized nations in all ages, the eflfect being that countries not 
engaged in war, nor interposing in it, shall not be prejudiced by 
the feuds of contending nations, *'It is certain," says Vattel, 
^' that, as they have no part in my quarrel, they are under no 
obligation to renounce their commerce for the sake of avoiding 
to supply my enemy with the means of carrying on the war 
against me. Should they affect to refuse selling me a single 
article, whilst at the same time they take pains to convey an 
abundant supply to my enemy, with an evident intention to fevour 
him, such partial conduct would exclude them from the neutrality 
they enjoyed. But if they only continue their customary trade, 
they do not thereby declare themselves against my interest ; they 
only exercise a right which they are under no obligation of 
sacrificing to me/' ^ 

* It must be a continuance only of snch euttomary trade. — Hall on Captures^ 
216—233 ; Lord Erskine*s speech, 8th March, 1808; 10 Cob. Pari. Deb., 935. 
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It is an inevitable cooseqaence of the existenoe of war, that 
diBCUsaioQB should arise as to the commercial rights oi nations 
not embroiled in the quarrel. The result has been sometimes to 
cripple, but frequentlj to fiiTOur, their commerce; and the 
belligerents themselves have often found a mutual benefit in tbe 
exchange of their own produce, through the instrumentidity of 
neutral carriera In many of those instances it became the duty 
and the necesaty of the neutral state to assert with decision the 
commercial liberties of its subjects, the belligerents being in- 
fluenced by consideration of the power which might be thrown 
into either scale by such state, when they might have been 
disposed to ignore the advantages of unrestricted commerce. But 
though these motives operated to introduce the practice, so varied 
and complicated were the interests, and so changeable the course 
of proceeding, that some unvarying tribunal became necessary; 
and for this purpose the opinions of a few wise men were erected 
into a code of international law, and something was gained 
towards permanency and justice by the admission of those 
authorities. 

But the commerce of neutral with belligerent states, to be 
entitled to immunity, must be legal. " Whenever," says Vattel 
(Chitt. Ed, 336), ** I am at war with a nation, both my safety 
and welfare prompt me to deprive her, as far as possible, of 
every thing which may enable her to resist or injure me. In 
this instance the law of necessity exerts its full force. If that 
law warrants me, on occasion, to seize what belongs to other 
people, will it not likewise warrant me to intercept every thing 
belonging to war which neutral nations are carrying to my 
enemy ? Even if I should, by taking such measures, render all 
those neutral nations my enemies, I had better run that hazard, 
than suffer him who is actually at war with me thus freely to 
receive supplies and collect additional strength to oppose me." 

It is therefore very proper, and perfectly conformable to the 

It has eyen been holden that a British-bom subject, while domiciled in a 
neutral country, may legally trade from that ooQiitf|r with a ttatft at nar 
with this country, BeU vl Beid, I M. & S^ 727. 
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law of nations^ which disapproves of multiplying the causes of 
wax, not to consider those seizures of the goods of neutral 
nations as acts of hostility. To limit these inconveniences, and 
secure as much freedom to the commerce of neutral nations as is 
consistent with the laws of war, certain principles seem to be 
generally recognized among civilized nations of modem times. 
Thus, a careful distinction is made between ordinary goods which 
have no relation to war, and those that cure subservient to it. 
According to Yattel (336), neutral nations should enjoy perfect 
liberty to trade in the former; the belligerent powers cannot 
with any reason refuse it, nor can they prevent the importation of 
8uch goods into the enemy's country. The care of their own 
Sleety, and the necessity of self-defence, do not authorize them so 
to interfere; for the goods referred to will not render the enemy 
more formidable, and any attempt to interrupt the trade therein 
would be a violation of the rights of neutral nations, and a 
flagrant injury. 

Commodities useful in war, or auxiliary or subservient to it, 
and the importation of which to an enemy is prohibited, are 
called contraband goods. What commerce shall be deemed 
contraband, is a question that has been much discussed between 
the governments of belligerent states and the merchants of 
neutral nations. Grotius, in a classification which has been 
adopted ever since his time, divides all articles of commerce for 
the above purpose under three heads: — (1.) Materials ready 
wrought up for the immediate purposes of war ; e. g., arms and 
ammunition designed for war. (2.) Articles of luxury. And (3.) 
materials which may be wrought up or employed for the purposes 
of war; e. g^, sail-cloth, timber, pitch, sulphur, money, provisions, 
ships, &c., which, being of use in times of peace as well as of war, 
are frequently termed articles andpitis urns (De Jure Belli, lib. 
iiL, c. 1, sec. 5). Azuni, in his celebrated treatise on the maritime 
law of Europe, classes under the head of contraband, '^ oggetti 
che po88ono immediatamente servire per la guerra" (Dritto 
Maritime, a 3, ari 2, vol. 2, p. 181) ; and Vattel (337) specifies 
as contraband, arms, ammunition, timber for shipbuilding, all 
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kinds of naval stores, horses, and even provisions, when there ar6 
hopes of reducing the enemy by famina But De Witt, in a 
letter of Jan, 14, 1654, while including among contraband goods 
cordage, and other materials suitable for the equipment of ships 
of war, gives his opinion that it would be contrary to the law of 
nations to prevent neutrals from carrying com to an enemy's 
country; and much diflSculty has been experienced in consequence 
of differences of opinion in this respect* 

The questions of contraband brought before the Prize Court of 
Admiralty in this country, during the war times extending 
from 1792 to 1814, are those from which the English lawyer may 
best learn the principles as well as the practice by which matters 
of this nature are determined, and the judgments of our great 
master of international law are the main sources whence the 
learning on this head is to be derived.^ 

In the case of the Jonge Margeretha (1 Rob., 189), Sir William 
Scott observed that '*the catalogue of contrabands has varied 
very much, and sometimes in such a manner as to make it 
difficult to assign the reason of the variations, owing to particular 
circumstances, the history of which has not accompanied the 
history of the decisions." It is, however, one of the prerogatives 
of the British crown to make new declarations of contraband 
when articles come into use as implements of war which before 
were innocent This is not the exercise of arbitrary discretion, 
which the law of nations prohibits ; but it is in accordance with 
the USU8 heUici, which shift from time to time, making the law 
shift with them . One of the principal criteria adopted by our 
courts for determining the question, whether any particular 
articles be confiscable as contraband, is to ascertain whether they 
be in a rude or a manufactured state ; for articles are treated 
with greater indulgence in their natural condition, than when 
they are wrought up for the convenience of the enemy's immediate 
use. Thus Sir William Scott, in the case last alluded to, lays 

* The courts of the United States of America have very generally referred 
to, and adopted. Lord Stoweli's decisions on questions of prize, and contra- 
laud. — Kent*i Com, 
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dowQ, that though anchors and other instruments fabricated out 
of iron are directly contraband, yet that metal when unwrought, 
is more favourably viewed ; so too is hemp, as distinguished 
from cordage ; and wheat, from bread or biscuit The case of 
the Haabet (2 Kob. Bep., 182) seems to have settled that pro- 
visions in strictness are confiscable as contraband. In that case 
Sir William Scott explained the strict law, and the relaxations of 
modern practice. He observes, that the right of taking possession 
of cargoes of this description, going to the enemy's ports, is no 
peculiar claim of this country ; it belongs generally to belligerent 
nations. The ancient practice of Europe, or at least of the mari- 
time states of Europe, was to confiscate them entirely ; but a more 
mitigated practice prevailed in later times, namely, that of holding 
such cargoes subject only to a right of preemption, a reasonable 
compensation being made to the individual whose property is 
thus diverted. In the war between England and France at the 
close of the last century, this rule, however, was not adopted ; for 
the National Convention (9th May, 1793) decreed that neutral 
vessels laden with provisions bound for an enemy's port might be 
seized ; and England, by way of reprisal (8th June, 1793), ordered 
a similar capture of all neutral vessels bound for France laden 
with corn, meal, or flour. 

From a further position laid down in the case of the Haabet, 
just quoted, the destination of cargo constitutes a material ele- 
ment for consideration. "The most important distinction,'' 
observed the learned judge, "is, whether the articles were intended 
for the ordinary use of life, or even for mercantile ships' use, or 
whether they were going, with a highly probable destination, to 
military use. If the port is a general commercial port, it shall be 
understood that the articles were going for civil use, although occa- 
sionally a frigate or other ships of war maybe constructed in that 
port. On the contrary, if the predominant character of the port, 
like Brest in France, or Portsmouth in England, be that of a port 
of naval or military equipment, it shall be intended that the articles 
were going for military use." Where the goods are clearly shewn 
$0 be contraband, confiscatiou to the belligerent captor— except* in 
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Buch caaet of relaxation as above mentioned — follows as a matter 
of oouisa ^ Barely to stop sach goods," says Yattel, '* would in 
general prove an ineiFectual mode, especially at sea, where there 
is no possiUlity of cutting off all access to the enemy's harboare; 
recourse is therefore had to the expedient of confiscating all con- 
traband goods that can be seized, in order that the fear of loss 
may operate as a check on the avidity of gain, and deter the mer- 
chants of neutral countries from supplying the enemy with sach 
commoditiea'' On this account a nation at war notifies to nech 
tral states the declaration of war, whereupon the latter usually 
l^ve orders to their subjects to refrun from aJl contraband com- 
merce with the nations at war, declaring that^ if they are captured 
in carrjiDg on such trade, the sovereign will not protect them. 
This rule is the point where the general custom of maritime states 
seems at present fixed ; and, in order to avoid perpetual recurrence 
of complaint^ it has been agreed that the belligerent poweni may 
seize and confiscate all contraband goods which the subjects of a 
neutral state shall attempt to carry to the enemy, without liability 
of complaint being made by the government of such neutral state ; 
while, on the other hand, the power at war may not render a 
neutral state responsible for these practices of its subjects. 

Contraband articles are said to be of an infectious nature, so as 
to contaminate the whole cargo belonging to the same owner, 
by which metaphorical language is meant that all the merchan* 
dise which he may have embarked in the same ship is liable to 
seizure and confiscation* This consequence does not, boweTer^ 
except in aggravated cases, extend to the ship, unless she also 
belong to the owner of the goods* In ordinary cases, the only 
loss sustained by the shipowner from having contraband articles 
on board, is the loss of freight and expenses. If, however, tli^ 
ship and goods be evened by the same person, or if the contra- 
band articles are sought to be protected by a false destination or 
false papers, the contagion of the contraband will extend to the 
whole of the ship and cargo, and both will be subject to confis- 
cation.^— (The Staadt Embden, 1 Rob., 26 ; the Mingende Jacobs 

^ AU iBsanuioes on contraband of war are void, and iaeapaUe of 
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%b.f 89 ; the Franklin^ 3 Rob., 2 1 7.) This general rule, however, is 
occasionally modified by treaties, as in those of the United States 
of America with the new republics of South America, — (Kent's 
Com., vol. 3, p, 267). 

Contraband trade, in the proper sense of the word, can only 
be carried on by neutrals in time of war. Hence, where a clause 
contained in the commercial treaty, between this country and 
Portugal, of 1810, excepted from the reciprocal liberty of com- 
merce announced by the treaty all articles contraband of war, 
this was held to apply only to importation in time of war ; and 
a policy effected in this country on arms and ammunition ex- 
ported from Great Britain to Madeira, in the dominions of Portu- 
gal,^in times of peace, was held valid, notwithstanding the clause, 
(Wiibraham v. Wartnaby, 1 L. & Wela, 144.) 

The rights of a belligerent nation against the delinquencies of 
neutrals, would exist to no purpose if she were not clothed with 
the practical power of enforcing them : such a power, by the law 
of nations, exists. We cannot prevent the consequence of con- 
traband goods, says Yattel (338), without searching neutral 
vessels that we meet at sea. We have, therefore, a right to 
search them ; a neutral ship refusing to be searched, would, from 
that proceeding alone, be condemned as lawful prize. 

The whole international law upon this subject is admirably 
summed up by Sir William Scott, in bis judgment on the case of 
the Maria (1 Bob. 340), where he establishes three important 
points : — 1st, That the right of visiting and searching merchant 
ships upon the high seas, whatever be the ships, whatever be the 
cargoes, whatever be the destinations, is the incontestable right of 
the lawfully commissioned cruisers of a belligerent nation. 2ndly, 
That the authority of the sovereign of the neutral country being 
interposed in any manner of mere force, cannot legally vary the 
rights of a lawfully commissioned belligerent cruiser. 3rdly, 
That the penalty for the violent contravention of this right is the 
confiscation of the property so^withheld from visitation and search. 

enforced in the courts of the belligerent country ; aliter in the courts of a 
neutral state, provided the underwriter has had notioe of the nature of the 
articles. — (Manh on Inturancef 75.) 
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Azuni, in the treatise already referred to^ has collected and 
commented on the various and conflicting provisions of the 
different treaties and conventions which illustrated the positive 
law of Europe on the rights and liabilities of neutrals upon the 
sea, from the earliest times of European history down to the 
commencement of the great French revolutionary war. Since 
that time various treaties and conventions, as occasion has arisen, 
have been entered into, by which those rights and liabilities have 
been affected. Thus, during the late Russian war, the United 
States of America entered into a convention^ with Russia, to the 
effect, "that free ships make free goods ;" in other words, that the 
goods belonging to subjects of a power at war, are free from cap^ 
ture when found on board of neutral vessels, with the exception 
of articles contraband of war ; and further, ^' that the property of 
neutrals on board an enemy's vessel is not subject to confis- 
cation unless the same be contraband of war/' The contracting 
parties likewise engaged to apply these principles to the commerce 
and navigation of all such powers as should consent to adopt 
them. Shortly afterwards, a convention, in precisely the same 
terms, was entered into between Naples and the United States.^ 

Again, at the conclusion of the late Russian war, a declaration 
was signed by the plenipotentiaries of Austria, France, Great 
Britain, Prussia, Russia, Sardinia, and Turkey, which is of so 
weighty a character with reference to modern civilisation, and has 
so materially affected maritime law in times of war, that we shall 
here insert it at length :— 

DECLARATION. 

The plenipotentiaries who signed the treaty of Paris of the 
30th of March, 1856, assembled in conference, considering : — 

That maritime law, in time of war, has long been the subject 
of deplorable disputes ; 

That the uncertainty of the law and of the duties in such a 
matter, gives rise to differences of opinion between neutrals and 
belligerents, which may occasion serious difficulties, and even 
conflicts ; 

^ Signed at Washington 22nd July, 1854 ; ratified Slst October, 1854. 
'Signed at Naples 13th January, 1856 ; ratified 14th July, 1855. 
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That it is, consequeatly, advantageous to establish a uniform 
doctrine on so important a point ; 

That the plenipotentiaries assembled in congress at Paris, can- 
not better respond to the intentions by which their governments 
are animated, than by seeking to introduce into international 
relations fixed principles in this respect ; 

The above-mentioned plenipotentiaries being duly authorised, 
resolved to concert among themselves as to the means of attain- 
ing this object ; and, having come to an agreement, have adopted 
the following solemn declaration : — 

1. Privateering is, and remains, abolished ; 

2. The neutral flag covers enemy's goods, with the exception 
of contraband of war ; 

3. Neutral goods, with the exception of contraband of war, 
are not liable to capture under the enemy's flag ; 

4. Blockades, in order to be binding, must be effective ; that 
is to say, maintained by a force sufficient really to prevent access 
to the coast of the enemy .^ 

The governments of the undersigned plenipotentiaries engage 
to bring the present declaration to the knowledge of the states 
which have not taken part in the congress of Paris, and to invite 
them to accede to it Convinced that the maxims which they 
now proclaim cannot but be received with gratitude by the whole 
world, the undersigned plenipotentiaries doubt not that the efforts 
of their governments to obtain the general adoption thereof will 
be crowned with full success. 

The present declaration is not and shall not be binding, except 
between those powers who have acceded, or shall accede to it. 

Done at Paris, the 16th of April, 1856." 

It will be observed that, although the above important declara- 
tion does not in the least define what is or what is not contraband 
of war, leaving this question in its former position, yet it is a 
iremarkable step taken by the leading powers of Europe, evincing 
an advance in enlightenment amongst them, and progress in 
general civilisation ; and it is much to be regretted that the 

^ In 1780, and again in 1801, the principles enunciated in articles 2, 3, and 
4, were endeavoured to be enforced by the ''Armed Neutrality ;'' but Great 
Britain then strenuously, and in the end effectually, resisted their intro- 
duction into international law. Sir Archibald Alison, in his *' History of 
Europe from 1789 to 1815" (c, 33, vol. 7, p. 336, et seq. 7th ed.), gives an 
interesting account of the ''Armed Neutrality," and of the causes which led 
to it. 
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UnitAcI States of America^ should have deelined to join the 
Eoropean powers in settling these very important points of inter- 
national law. 

Whether the great nations, which have been wise enough to gee 
their common interest in regulations of this kind expressed as above, 
will also be wise and consistent enough to abide thereby honestly, by 
giving a liberal interpretation to the terms employed, remains to 
be seen. Austria, in the war which is just concluded, declared, 
without consulting the neutral powers^ parties to the Paris declara- 
tion, that she would consider coal contraband of war* Now, it 
is obvious that, if it lie in the power of any one state thus to 
declare any particular kind of merchandise contraband of war, 
the effect of articles 2 and 3 of the Paris declaration may^ at any 
time, be entirely neutralized* 

That the governments of civilized countries may be led to 
see the mutual advantages derived from acting upon principles 
recognized as morally right, may at the present day be well 
expected. The sagacity which should induce them so to act^ 
would give a promise that wars themselves should be, hereafter, 
less likely entered upon, or at least speedily and rationallf 
concluded. 



Art. VII. — Literary Remains (consisting of Lectures and Tracts 
on Political Economy) of the late Rev, Richard Jones, formerly 
Professor of Political Economy at the East India College, 
Haileyhury, and Member of the Tithe and Charity Com- 
missions. Edited, with a Prefatory Note, by the Rev. 
William Whewell, D.D., Master of Trinity CoUege, 
Cambridge. London : John Murray, 1859. 

OME apology may seem at first sight to be required for the 
discussion of political economy (albeit connected with the 
name of an eminent jurist) in a legal review. The extensive 

'The Americans were unwilling to accede to the first article of the declaration 
with respect to privateering, which, after all, cau be considered as little better 
than piracy. 
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basis, however, of legal science, connects it closely with that 
science which explains the rise of those rights of person and 
property which it is the object of the law to conserve, On every 
side, indeed, the subject of wealth has outlets into the science of 
jurisprudence. In law, as in political economy, no system can. 
long hold its ground which is at variance with social conditions. 
In either case social conditions are the mould, recasting into its 
own shape the most rigid and ancient conventions ; and thus even 
in its prohibitive relations, as well as in those in which it throws 
its segis over rights, the law must take notice of the gradual 
upheaving of new strata of opinion : must forego the obsolete, 
while it recognizes the binding enactment ; and thus, by the force 
of her decisions and the tempered wisdom of her judges, illumine 
the path of the legal reformer. 

The Bev. Richard Jones, whose lit^ary remains head our 
article, was happy in being the main instrument in carrying out 
a great social and legal improvement, and also in throwing a 
broad light on some yet untrodden ground in political economy. 
The character of his mind happily blended the finer qualities of 
the man of thought and the man of action ; though the equi- 
librium of his mind seemed finally to rest in practical and proxi- 
mate ends, rather than in the more distant horizon of ultimate 
and universal conditions ; and here a certain impatience of long- 
continued analysis, a geniality of temper sympathizing with the 
actual and the visible, and the enormous facility with which he 
brought into action his large faculty of observation^ must be 
pleaded as a reason, and perhaps as an excuse, for certain errors 
into which this very eminent man seems to us to have now and then 
tripped, in the more speculative routes of political economy ; and 
this at the very moment when, in the domain of practical use and 
of proximate arrangements, in those combinations of concrete 
facts which tend to the prudential management of the national 
resources, he was a thinker, perhaps only surpassed by John 
Stuart Mill, that unrivalled master at once of the science of living 
and of the art of life. 

The natural function of Professor Jones waa that of a great 
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social and eoonomical administrator, as well as an expounder of 
wide and vigorous economic views. His instinct into truth was 
quick, bis penetration into motives unerring, and his quick 
sympathies, added to his sagacity, enabled him to trace the 
probable future of human action both in masses and in detail ; 
well aware too, as he was^ that no mere formulas of the intellect 
could span those various impulses, which, springing from deep 
social causes, so greatly modify the path of man. 

At the age of twenty-two, Mr. Jones was sent to Cambridge, 
where the robustness of his intellect, his truly natural character, 
his joyousness and wit, endeared him to his distinguished 
contemporaries by the banks of Cam ; in those old days when 
Herschel, Peacock, Jacob, Babbage, Ryan, and, we at least may 
add not the least famous, Whewell, were among the stars which 
sparkled along her firmament His health being deemed too 
weak for the bar, Mr. Jones entered the church, and, as a curate 
on the wolds of Kent, his practical sagacity and usefulness soon 
demanded a wider sphera Taking a great interest in the 
agricultural welfare of his parishioners, his mind soon emeiged 
into political economy ; and, before the year 1833, his name had 
become celebrated for his work on the " Distribution of Wealth," 
and his treatise on ''Bent/' In the year 1833 he became 
Professor of Political Economy at King's College, London ; and 
subsequently he received an additional appointment The 
Professorship of Political Economy at Haileybury was added to 
his duties. His rare legislative skill was soon afterwards 
manifested in the large share which he took in the construction 
of the Tithe Commutation Act, introduced by Lord John 
Bussell in the year 1836, and in surmounting the difficulties 
which this great masterpiece of successful compromise encoun- 
tered in its progress. For this good work he received the well- 
merited reward of a tithe commissiouership at the instance of the 
Archbishop of Canterbury. In the duties of administering this 
great experimental act — which he turned into a practical reality; io 
his professorships at King's College and at Haileybury, in which 
Jae succeeded to the chair of Malthus; and, towards the close olhis 
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^reer, as a charity commissioner — this highly meritorious servant 
of the state passed his laborious life^ which terminated on 
January 20th, 1855. 

The present work has been edited by Dr. WhewelL We rather 
regret the absence of dates to several of the essays, especially on 
so quick-growing a subject as political economy ; some repetition 
there is, too ; but the main desideratum of the work is^ a large 
reference to fixed principles in political economy ; a science 
requiring throughout its structure the constant presence of defini- 
tions and axioms, which may act as party walls, preventing com- 
mon confusion in the extreme admixture of its concrete details. 
These details may be likened to the condition of a large crowd of 
men requiring in a limited space barriers to prevent overpressure. 
The principles of political economy have a constant tendency to 
press upon and overlap each other ; the consequence is, that 
reasoners must constantly recur to those most fundamental. Thus 
differing from the gradations of geometry, where each floor, 
so to speak, is so aptly placed upon the last — that the first principles 
once established, we can neglect the ladders by which we 
mounted. On the other hand, in political economy, in the 
entanglement of social conditions, we are often compelled to 
reduce our first principles to the simplest form, in order to observe 
their normal tendencies when in conflict with other principles ; 
and if, as Mr. Buckle (Civilisation, vol. l) asserts, the science is 
so much indebted to Hutcheson, who deduced its leading concep- 
tions from the phenomena of selfishness, it is that the stimulus of 
this instinct is required in complicated cases to show us the 
direction of our rights, at the same time that it healthfully checks 
the vagueness of speculation. 

In Lecture I , pp. 1 — 20, Mr. Jones gives us a vivid anticipa- 
tion of a view lately extended by Mr. Buckle, upon the relative 
bearing of natural and moral agents upon the production of 
wealth ; and shows us that where the luxuriant bounty of nature 
is left to its full effect, the agencies of man are oft n stifled, and 
his labour paralyzed. The author first referred to, while he con- 
nects the efiiciency of labour with the influence of climate, sees 

VOL. VII. NO. XIV. 2 B 
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in the bounty of the soil the operation of one part of external 
nature on another ; while he traces the efficiency of labour to the 
operation of external nature, not on itself, but on man. And 
when Mr. Buckle shows that fertility, or the operation of one 
part of nature upon another, being less complicated, and less 
liable to disturbance, comes earliest into play, he has clearly 
gone far to solve the politico-economical problem of the gradual 
advance of nationa In the agency of climate, coming later into 
play, from its connection with the increase of man's personal 
resources, there is a constant tendency to supplant civilisations 
which were based mainly on fertility of soil 

With the subject of labour ]Mr. Jones always shows an intimate 
acquaintance. In his remarks on this subject, the Professor fails 
to note that the division of labour is but a case and applica- 
tion of the higher law — ^the combination of labour ; for the more 
we break down each process of industry into parts, the more 
closely must we play into the hands of those who are associated 
with us in a common end. 

In Lecture III., p. 34, Professor Jones opens on the subject of 
capital ; the vagueness which attends the theory of this word is 
evidently felt by him. But, in bis lucid explanation of its Protean 
applications, he forces upon us the doubt, whether the term is not 
more useful regarded simply as "savings,'' and exposed to no 
further definition. However we refine upon the idea, it is clear 
that capital, whatever it is, must depend for its increase partly 
upon savings from future revenue, partly on its own replacement 
with profit, sooner or later. 

How far rents can be said, as such, to contribute to capital, 
as cause and effect, or in any other than a recurring cycle pn 
which the use of capital on land adds to our apparent rent by 
mixing the pure rent with profits), is perhaps questionable ; for 
rent does not seem to be an independent addition to the national 
wealth over and above the revenues which the owner derives from 
that appropriate natural agent the soil, and which he obtains in 
full after deduction of the labour and risk of cultivation under- 
gone by the farmer (see p. 41) ; so that, in other words, the same 
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improvements might be effected by a landlord farming his own 
land (thus receiving no rent), and capitalizing his profits in order 
to improve his land. 

In Lecture V., p. 63, the Professor lays great stress on the divi- 
sion of capital into that which is "sustaining" and that which is 
" auxiliary." There may be a question whether such a distinction 
may not cripple the generality of our views, both sorts of capital 
being in some sort savings : — the first being *^ employed to sustain 
labour, and being saved for that express purpose ; and the other 
being so natural to men, that no human society has ever been 
wholly without it. Provisionally used, and not too intently 
regarded, such distinctions facilitate the register of our observa- 
tions; nor does the Professor, in his practical remarks on the 
subject, seem at all encumbered by it. It is well established, 
that if what people consume is always exactly equal to what 
they possess, there will be no residue ; and therefore, no capital 
being accumulated, all must be employed in gaining food or starve. 
An overplus can only arise when the produce exceeds the con- 
sumption, and its increase eventually becomes a fund supporting 
all who do not win their own sustenance ; and now an intellectual 
class is possible, because leisure is possible, and men can attend 
to subjects for which the pressure of their daily wants would have 
left them no time.^ ^ 

In Lecture VI., p. 74, Professor Jones grasps with great force the 
condition of the labourer, and shews, what is most important, 
how the distribution of the surplus, and the condition of its pos- 
sessors, determine the occupations and efficiency of the non- 
agricultural artisan class; yet at p. 79, in a discussion on rents 
and wages, equally cursory and obscure, he foregoes the oppor- 
tunity of connecting his rich store of social facts with the science 
of political economy. 

The question of population is treated by the Professor with 
great amplitude and delicacy of thought ; and the conclusion is 
brought home to us with enormous force, that the capacity of 
mere animal increase cannot terrify the philosopher who weighs in 

* Vide a learned chapter hereon in Buckle's ** History of Civilisation,*' vol. i. 
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the scale not merely the material framework, but the intellect and 
emotions of men. 

Holding to the law that man will ever marry when he has ob* 
tained a sufficiency of necessaries, he sees that the term "necessaries" 
is one of an import which fluctuates with his social elevation ; 
raise its level, and the term then becomes connected with all that 
dignifies the intellect and the heart— with all that refines oar 
appreciation of the blessings of time and immortality. 

The characteristic of Mr. Jones's mind was comprehensiveness 
rather than deptL The subjects with which he dealt had a ten- 
dency to grow large in his hands. But his «ye was telescopic 
rather than microscopic ; the microscopic eye which could see the 
essence, the moving principle, of the fact close beneath him, was 
wanting. He could take a large sweep of particulars^ if he 
failed, it was in detecting the true character of each unit. His 
mind was inductive rather than deductive, though saved from the 
mere empiricism of details by the business-like habit of his mind, 
and that largeness of observation by which errors of inspection are 
avoided. 

There is no occasion to amplify the domain of induction. On 
all sides the questions of life present themselves in the concrete 
form of facts, requiring some preliminary hypothesis before 
induction can be used. But facts unsorted or ranged together 
on account of mere similitude, are only empirical uniformities 
and coexistences ; and this undue elevation of the inductive 
method in its application to subjects requiring another method, is 
connected with that error as to merely coexistent facts, which 
has been commented on by the learned writer on civilization 
we have already referred to. 

When speaking of Lord Bacon, he says, " Yet, in reference to 
the study of coexistences, all his caution, all his knowledge, 
and all his thought in (applying the method of induction to them) 
were useless. His weapons, notwithstanding their power, could 
make no impression on that stubborn and refractory topic.'' Now 
the theory of rent, as being one of the most general of any in 
political economy, is well calculated to illustrate this view of 
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eoexistent facts ; it strikingly shews the defect in method which 
the disavowal of deduction in political economical inquiries in- 
volves ; and we use the term disavowal purposely, since induction 
and deduction must, in practice, combine their forces in every 
branch of knowledge ; for every branch of knowledge must have 
its abstract as well as its concrete portion — that part which is 
devoted to its science, and that part which is devoted to its 
practice. 

The essential errors of those who deny deduction to political 
economy, is in forgetting that a principle may remain operative, 
though its action may become invisible; — invisible from the tem- 
porary interference of other and more potent agencies in practice. 
And our knowledge of the allowances on this score which at any 
time have to be made, must depend on our knowledge, not only 
of the temporary and varying circumstances of each case, but 
also of those more constant, though more latent conditions, which, 
though invisible in the unit, are potent in the mass. In the 
observation of the particulars, induction may well hold its own ; 
but in the sifting them, and shewing upon an average of many 
cases how their mutual perturbations tend to correct each other, 
deduction, which, if not a more potent weapon, is at least one of 
finer edge, is our real resource. That part of a problem which, 
though latent in the unit, becomes at once discoverable in the 
mass, is more really a part of it than that which is the fluctuating 
result of circumstance. Take, for instance, the various tenancies 
of which, in detail, Mr. Jones has given an account, equally rich 
in learning and in style. Take the serf, the metayer, the ryot, 
and the cottier. If the relations of each of these to other 
forms of rent are to be ascertained, some general rule, some centre, 
to which our comparisons are to be referred, must be instituted. 
Just so, if we wish to compare the European with the Australian, 
and to obtain their true points of difference, we must deductively 
establish a certain standard of humanity common to both ; in 
other words, we must study the idea of humanity, rather than 
of any given specimen ; we must abstract the central idea of 
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humanity, if we are to escape the danger of confounding the 
Australian with the ape. 

Along with this deductive analysis, however, inductive 
observations may well proceed side by side, to verify or 
negative its results, and to suggest new topics to the energies 
of deduction. This method, too, must be applied if we are 
to appreciate the real variation of the metayer, serf, or cottier — 
rents from the farmer-rents, which come so strictly within 
the law of Ricardo, (that the rent of land consists of the 
excess of its return above the return of the worst land in cultiva- 
tion ;) for the woret land yields the ordinary profits to stock Any 
land, therefore, yields just as much more than the ordinary profits 
of stock, as it yields more than what is returned by the worst 
land in cultivation. We must examine, then, whether these 
metayer, serf, and cottier rents possess the intrinsic qualities of 
those farmer-rents of which Bicardo speaks, and should onlj attempt 
to apply the definition so far as we find some analogy in theoi 
to the farmer-rentp. 

For where rents are fixed, not by competition and a reference 
to their value in the land-market, but by custom, by tradition, or 
other forms of superior influence, the rent of land can only 
approximate to that standard of market value which is thus 
fixed by Ricardo. In the same proportion as rent is regarded 
as dissociated from commercial dealing, and a fixed tenure rather 
than a tenancy (not transferrable or relinquishable by the parties 
or their descendants), so far the sums given for the use of land 
amount to a perpetual quit-rent, rather than a commercial rent, 
fluctuating, like other things, under variety of circumstances ; the 
sums given for the use of land often tending, as in the case of the 
ryot, to that maximum in favour of the owner of the soil which 
is barely consistent with the sustenance of the labourer. Though 
argumentatively bound to his inductive method, Mr. Jones, 
fortunately for his well-founded reputation, was not in practice 
consistent in his devotion. His practice was better than his 
theory. Men of great power often believe they are thinking 
inductively when in reality they are thinking deductively — and 
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conversely; and this because, though masters of their own subjects, 
they have not also mastered the laws of thought Moreover, induc- 
tion and deduction are apt to blend into each other with as much 
transient delicacy ''and finesse as do the colours of the rainbow. 

Dr. Whewell's prefatory notice teems with such instances ; for 
it never takes into account that no one general principle can 
suffice to explain all the facts which are mixed up with it in the 
concreta A general principle, if true, is doubtless applicable to 
all details; but its application must constantly vary with the 
various circumstances with which it comes in contact. Take a bit 
of gold, spread it over a piece of tinfoil, or melt it up with a mass 
of copper, and how varied is the result — each differs from the 
other, and both from the piece of gold. So, again, while the 
definition of the Abstract Circle is always the same, the dimen- 
sions of Circles in the Concrete vary without limit 

Thus, in the concrete, rent is always mixed up with other 
matters, and is usually disfigured, if we may so say, by profit. 
If, a hundred years ago, a fence was put up or manure thrown in, 
the profit upon that expenditure was called rent But rent, in 
its essence, is the measure of the difference between the natural 
capacity of the land paying that rent, and the natural capacity of 
the worst land which the exciting prices make it worth while to 
bring into cultivation. Many things may in practice intervene to 
interrupt the action of this law. The farmer may be willing to 
pay a higher rent for a farm in a locality where his forefathers 
were bred ; or, when he has cast his lot in a farm, he will often 
be willing to spend surplus capital on it in any way which will 
repay him a surplus profit, however small, beyond the value of risk, 
or the interest which he must pay for the capital, if borrowed. 
Irregularities like these we must expect; for no theories can 
embrace all the complications of casual circumstance. 

As regards the objection to Bicardo, that his principle involves 
an opposition between the landlord and other classes; in one point 
of view, looking at the phenomena proximately there is an oppo- 
sition, but in the higher generalization the opposition disappears; 
for, largely considered, it is the interest of the landlord to obtain 



^6<) Richard Jones on Rent 

the greatest profit out of the best land, as mach as out of those 
worst lands which are a measure of the point at which cultivation 
is possible. It is clear, as Mill shows, that rent does not form 
part of the expenses of production. Good land is a superior 
instrument as compared with bad. Supposing, says Mill, a 
manufacturer to rent a steam-engine of superior power, the rent 
would not bo properly an (tddition to his outlay, inasmuch as ia 
its use he would save the equivalent of what it cost him in his 
other expenses. 

The principle applicable to rent is only a case of a more 
g<.*neral principle, that all commodities which are susceptible of 
indefinite multiplication, but not without increase of cost, receive 
a value proportioned to the cost of production in the most 
unfavourable existing circumstances. In the price given for a 
potato, however temporarily afifected by the law of demand and 
supply, the average and constant value is proportioned to the 
value of a potato grown with the minimum of profit. On the 
whole, then, that '' the payment which the cultivator makes for 
the use of land, cannot be described by any single definition from 
which its amount can be deduced " (to use Dr. Whewell's own 
words— Pre/*ac«, p. x.), is no more an objection to definition, than 
the circumstance that arithmetic does not constitute wealth, 
or that an accountant is not a merchant is an objection to using 
arithmetic and aocountants. Surely the tribute of respect to Ucle 
or Chevet is not the less because the material basis of the feast is 
supplied by the wealth of the host; so generalizations cannot 
indeed furnish us with concrete facts, yet are they ticketed 
shelves on which, as in a museum, we place them. Thus, a man 
with a copious range of generalizations is so much the more 
likely to outshine the man who has them not (and this, too, even 
in the knowledge of concrete details), as the man who has a large 
storehouse Ls more likely to seek for things to put in it than he 
who has none. 

Thus, men are not even invited to the accumulation of details, 
unless they have pegs whereon to hang them when obtained ; W) 
that, were a man's memory full of the concrete facts of rent, his 
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knowledge will be but inert— it will only oppress him unless he can 
by sheer thought distil their essential spirit. But, as close thought 
and close observation are seldom united in one man, he had better 
resort to the generalizations of the master-spirits who are the glory 
of our race. Men like Ricardo or Mill afford the leverage by 
which one concrete fact may be welded into another. Facts, as 
such, are barren ; it is not till we break their husk and find the 
kernel that we discover their hidden energies. 

With these views of economical science the analogies of physical 
science coincide. Dr. Whewell (p. xvL, Preface) urges, indeed, 
that as the force of gravitation is constantly counteracted by such 
facts as those evinced by t\i€ cohesion of rocks, tenacity of ice, 
and so on ; so also the tenure of cultivation is determined by many 
other circumstances than those connected with mobility of capital. 
True, the action of gravitation is counteracted, yet the law 
remaina True, the action of Ricardo's theory is interrupted, but 
its force survives intact; for, remove the opposite tendencies, 
which are the casual perturbations of a great law, and it is then 
seen in its majesty, with a constancy and universality within the 
area of its rule, as marked as that with which the dome of St. 
Paul's at a little distance towers over the roofs which obscure a 
nearer view. 

Lastly, all the forces and attractions which perturb for a while 
our evidence of the action of such great principles as Newton's 
gravitation, or Ricardo's theory of rent, also counteract each 
other, and this with an increasing tendency, as the observations 
from which we obtain our averages are extended, till at length 
they practically neutralize each other. And it will be found that 
each varying system of actual rent (as distinguished from mere 
tenures and joint-proprietorships), however much they differ 
among themselves, pay some tribute to the theory of Ricardo. 

Indeed, on the theory of rent propounded by Mr. Jones ?ind 
Dr. Whewell, the political economist would become a mere land- 
suiTeyor ; since, in the concrete, not only all the peculiarities of 
the metayer, the serf, cottier, and the ryot, become important, 
but also the terms of each separate man's personal holding. 
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Where, then, is the subordinatioii of general principles to mere 
details to stop ? Surely there must be some point at which we 
must pause and analyse our records of fact, if we wish to escape 
the fate of a botanist, who was so fond of collecting that he died 
before he had time to learn the structure of a single specimea 

It is obvious that the theory of Ricardo pre-assumes, as a con- 
dition, such freedom on the part of the tenant Mere dead force, 
despotism, or custom, cannot create a tenancy of which compe- 
tition for holding can be an incident. What is the position of 
the serfs? In return for a certain amount of labour to be 
bestowed on the soil, these men are allowed a certain share of the 
estate for their own subsistence. Mr. Jones admits that they are 
not unfrequently found in a state of personal slavery (p. 198) ; 
that the state of bondage and dependence in which they exist 
to their lords (a condition incident to a rude population, in times 
of scarcity obtaining a bare subsistence), places them in a position 
in which, struggling for life, they can be scarcely termed tenants 
in a commercial sense, any more than the brutes which aid their 
labour. 

Take the case of the ryots, the hereditary occupiers of the 
East. These men Mr. Jones admits to be at the mercy of their 
sovereign, and any exercise of his right might push them to star- 
vation, &C. (JoneSy p. 437 and p. 211) ; and he sees in this state 
of things the main cause of the subordination which makes it 
possible for a foreign government to rule a distant people (and 
we would add, perish our rule rather than it should become an 
eventual check to the civilisation of our Indian subjects). Here, 
again, there is nothing analogous to that sort of tenancy which 
Ricardo's theory embraces ; for the ryots are a race of labourers 
on the soil of the State, upon whose sense of justice, rather than 
on any rights which they can themselves enforce, they repose, la 
this, then, a legitimate tenancy ? 

The metayer (p. 202, Jones) is a peasant-tenant, extracting his 
own wages or subsistence from the soil, and paying a produce- 
rent to its owner. Thus, he occupies a grade between i^^^ 
like serfs and ryots, and the cottier and farming-tenant. The 
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fixed and languid condition of this tenure it is not Lard to 
explain. In the first place, it would seem to be a tenure involv- 
ing some perpetuity of interest in the descendants both of the 
owner and the metayer, each with claims sufficiently vague and 
indeterminate to prevent the stimulus to }iigh exertion, and 
without that element of easy transfer of the land to new culti- 
vators, which would introduce the life and energy of compe- 
tition into the lethargic reign of custona. 

The cottier system does involve competition ; and, when the 
land is not at a monopoly value, the Bicardo definition of rent is 
seen at once to apply ; in other words, the meanest cottage which 
pays some rent would be a guide to a landlord demanding a rent 
for his newly built one. Here, however, the principle of popula- 
tion is brought to act directly upon land, and not, as in England, 
upon capital ; for the demand of land depends on the number of 
competitors, and here these consist of the whole rural population ; 
and the rent being regulated by competition, and land thus 
obtaining a monopoly value, the principle of ascertaining the rent 
from the principle of the superior value of the land itself, becomes 
absorbed in the yet earlier principle of supply and demand. 

Howver, the cottier and metayer rents do afford some indi- 
cations of the universality of the theory of Ricardo — that is, as 
soon as the owners and cultivators of land are placed on some 
groundof equality of contracting power, this equality of contract- 
ing power being necessary to prevent the constant injustice done 
to the cultivators of the soil, an injustice never remedied till the 
capitalist farmer, able to bide his time and being at the mercy of 
nobody, enters the scene. 

England is a hothouse for the creation of capital when com- 
pared with other countries ; but, compared with his ideal, Mr. 
Jones well notes her deficiencies. He sees a large number of 
agriculturalists waiting for employment, which does not exist for 
them at the country workshop ; while he rates, at a very small 
proportion, the numbers of these employed in the great manufac- 
tories. These complaints are scarcely pertinent now, while rail- 
ways and improved communications are constantly tending to 
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enlarge the sphere of productive successes ; while they facilitate 
the transference of skill and capital to the localities where most 
beneficial 

In page 410 Mr. Jones raises, rather than solves, the interesting 
question of the compensating relations between wealth and poverty 
in regard to virtue and vice ; a question which the economist must 
assume to be settled eventually in favour of wealth and virtue. 

In Lecture Y., p. 415, Mr. Jones discusses the labour fund of 
the world, and lays deserved stress on the great share which, ia 
the earlier ages, self-produced wages have in the sustentation of 
mankind : a condition of things which always closely borders in 
practice on that in which the chief labour-fund of a region con- 
sists, of revenue expended in labour ; for where, from any cause, 
the stimulus and efficiency of labour is not strong enough to 
produce capitalists, or men possessed of such an amount of sav- 
ings as makes them insist on their civil rights, they are always 
apt to be enslaved to a despot who concedes to them the bare 
means of living, receiving the revenue himself This is the state of 
a large and most fertile portion of the earth. In India the sti- 
mulus to labour is weak, in consequence of a soil and climate so 
prolific as never to induce those habits of toil and exertion which 
the hardy northerns attain, and which they owe to the niggardli- 
ness of nature, which imposes on them, from the necessities of 
diet, a struggle with the most subtle and ferocious animals. In 
easy circumstances, the self-producing class has a tendency to 
become absorbed in a mass of population, mere tributaries to the 
state; or, which seems the first step to the creation of capitalists, to 
attach themselves to men who, while their power, rank, and 
knowledge enable them to wrest from the tillers of the ground 
the greater part of the profits, occupy something of the position 
of capitalists towards those who, whether serfs, metayers, cot* 
tiers, or hereditary occupiers, are more immediately connected 
with the soil 

Wherever Mr. Jones enters upon the practice of political 
economy, as distinguished from its philosophy, or when he catches 
a glimpse of. the latter by his quick insight into the wants, pas- 
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[^ons, and minds of his fellow-men, he seems to breathe a more 
congenial air. No longer trammelled by words or definitions, 
bis quick sympathies enable him now to place before his audience 
the concrete man, warm with his hopes and impulses ; while his 
own knowledge of the pressure and form of outward circumstance^ 
surrounding us like an atmosphere, and his quick perception 
of the useful and the adaptive, enable him to forecast the 
bonds and restrictions within which free agency must be limited. 
This power of realizing in colour and form the very life of the 
labourers, gives Mr. Jones unusual scope for observiug the many 
agencies which determine their social condition ; in truth, he seems 
to place them by his side while giving them sound practical 
advice, which he depicts in language whose vital energy never 
fails to touch the broad experiences which, by a quick intuition 
of the moving pulses of others' thoughts, he seems to make his 
own. For instance, Mr. Jones in his last Haileybury lecture is 
full of suggestions for raising the condition of the people, and 
thus to stop the mere animal growth of population by introducing 
the human refinements which check it. It is clear that all the 
inducements by which Mr. Jones would increase to the utmost 
the standard of refined comfort, and of intellectual and moral 
wants, act suggestively, and upon the associations. And we 
would add to Mr. Jones's remarks, that the more healthfully 
fastidious our notions of comfort in the married state become, the 
more also shall we be select in the choice of a partner of life. 
The accomplished scholar feels far more resignation in the 
absence of matrimony than the boor — ^to whom, if he can but 
stock his farm, the question as to who shall become bis wife is 
comparatively insignificant. In reference to the purchase of com- 
forts and the laying by of rent, such matters as the form and 
time in which it is paid become important ; much, too, depends 
upon deamess or cheapness of comforts ; and much, too, upon 
the abolition of those notions of protection and interference, 
which, while checking its true scope and activity, seek to encour- 
age labour by such bonuses as those of the French government 
to their potteries at Sfevres, whose expensive luxuries remain 
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unsold becaase beyond the reach of the masses — ^a great contrast 
with our Staffordshire potteries, whose cheap and graceful wares 
every labourer can purchase. 

The value of a gradation of ranks in facilitating the rise of the 
labourer into more elevated notions of comfort and refinement, 
by the exam])les of those next above him, is remarked on by the 
professor. But the value of this principle, as one of far higher 
scope and importance than any of the others to which he alludes, 
is missed when it is not remembered how great the stimalas 
thus given to the intellect itself, by the diffusing over all ranks of 
common ideas and sympathies. 

We see, too, how the arrestation of the direful consequences 
of a fall in wages takes place in nations, which, becoming 
acquainted with comforts, are actuated by prudential motives, and 
thus diminish their marriages. Yet does the professor fully 
admit the value of an increasing population with increasing raeabs ; 
and we would add that, wherever we place the pressure of 
population on the means of subsistence, some such incentive is 
required to fire the activity of the national mind, and to vary its 
protean resources. On the whole, this lecture is a rare speciraen 
of genial and exuberant thought and information. 

Upon Mr. Jones's remarks on the theory of Bicardo, p. 583, 
we would answer that, if, before discussing any of the elemental 
questions of political economy, it were required that the concrete 
phenomena should be universally the same, there could be no 
such a thing at all as the science of political economy. Now, in 
the same way as it is assumed that the action of Ricardo's law 
(not the law itself) must vary with all the causes which intercept 
men's capacity to deal in the best way for their own interests, so too 
the law of profits, and the laws upon which the law of profit itself 
depends, become more or less dominant in action, as the freedom 
of action, of intercourse, and of trade, is more extended. 
Surely there is as much a tendency all over the globe in profits 
to equalize themselves, as there is a tendency in water not 
intercepted to fill up a vacuum. If only we can shew that 
there is a normal tendency of profits to an equality (the 
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consequence of the competition of labour and capital), in the 
smallest degree, the principle of Ricardo is fully avenged. 
Equality of profits only means, in this argument, that there 
should be some standard on which our expectations of profit must 
be based ; without it, we need not say that the most matter of 
fact economist would be utterly distanced by his weekly bills. 

Upon Mr. Jones's assertion that rents form an addition to the 
national wealth, it is clear that there is an ambiguity. The 
rent itself expresses part of the produce of the country, that 
balance which is paid to the owner of the land, after the claims 
of the cultivator are satisfied ; it is not therefore wealth itself, but 
a form of distribution. The wealth would equally consist if the 
owner, cultivating his own land, should, beside retaining all that 
would otherwise have to be paid to him, keep also what would 
have been claimed by the cultivator. 

This morbid distaste of generalization is, we think, the defect of 
Mr. Jones's work. Mr. Jones's practice is better than his 
precept ; and we often find him, by a fortunate impulse, gliding 
towards a general truth. We regret, too, that Mr. Jones's anti- 
deductive views should have been so hastily endorsed by a name 
so illustrious as that of the Master of Trinity. Despite such 
errors, Mr. Jones's works are valuable, and as a master builder 
rather than as an architect of the science, political economists 
will long pay a deserved tribute to the memory of Richard Jones. 



Abt. VIII. — A Manual of the Roman Civil Law, arranged after 
the Analysis of Dr. Hallifax. By George Leapingwell, 
LL.D., Barrister-at-Law. Cambridge : Deighton, Bell, & Co. 
London : Bell & Daldy. 1859. 

A MANUAL of the Roman law is a natural result of that 
increased attention which has been given of late years to 
the scientific study of jurisprudence, both at the Universities and 
by the Inns of Court. Farther, of this movement, which at the 
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Universities and the Inns has proceeded without concert, or even 
mutual recognition, a work published at Cambridge by a barrister 
resident there, and holding office in the academic body, naturally 
suggests to us the University side ; and we may therefore suitably 
commence our notice by some general remarks on the functions 
of the old universities in reference to the study of law. 

The ancient English theory of superior education, so far as oar 
national practice in this matter rested on theory at all, would 
appear to have been that up to the age of the student taking Lis 
B.A. degree, commonly now about twenty-two, though two 
generations ago it may have averaged a year earlier, the general 
culture of the mind was all that needed to be attended to. The 
classical languages and authors^ a larger or smaller portion of 
mathematics or logic, and, more important than either for the 
multitude of students, the give and take, and refined common- 
sense of a gentlemanly world, acquired in a society of equals — 
these were the armament with which, at twenty-one or twenty- 
twOy the youth was equipped, and expected to cut his way through 
the thick forest of difficulties which besets the entrance to any 
special occupation. The sentence which we have just penned 
would have startled any one who lived when these things were 
not only so, but were unquestioned " What ! " he would have 
said, " do you throw together in one general description the senior 
wrangler and the wooden spoon? The man who has profited 
most by the studies of the university, and him who, if he has 
profited by them at all, has only done so indirectly, so far as some- 
thing of their influence must make itself felt in the daily inter- 
course of the place ? " Yes, for our present purpose we throw 
them together, because the studies had nothing professional ia 
them, and would only serve to train for a profession through the 
effect which they might have on the mind and character. Then 
came the special preparation, to be picked up as the individual 
pleased, or as hazard directed. If he was to be ordained, be read 
for his orders such books as were required by the particolar 
examining chaplain of the particular bishop. If he chose the 
bar, he learned his law, or fiiiled or omitted to learn it) 
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ia the chambers of a practisiDg couasel or pleader. If he 
went into parliament, or the diplomatic service, his knowledge 
or his ignorance of political science, of modern history, of inter- 
national jarisprudence, was what it chanced to be. And parallel to 
all this, though beyond the sphere of the universities, was the 
general inefficiency, or even absence, of tests of fitness for medical 
practice, commissions in the army or navy, and indeed for any sort 
of employment It is almost needless to say that on the continent 
the genercU part of education was always got over at an earlier age, 
and the special part relatively more important, and more syste- 
matically attended to. But for some time past a very strong 
reaction has set in, even in England, in favour of special training. 
We have been taught by bitter experience, that generals are 
seldom heaven-born; that learned men may preach to empty 
churches; that empiricism in law and medicine is very different 
from sound and useful knowledge. In a word — and this remark, 
though its principles may be far more generally applied, we now 
frame with especial reference to law — we have found that if you 
set a man down to commence his learning at an age when to 
learn solidly already begins to be irksome, and when the success 
which on the long run attends solid learning cannot be relied on 
for a stimulus, because the needs which must be supplied will not 
wait for the effects of a learning which only succeeds upon the 
long run, then you will make a practitioner under whose hands 
drafts and statutes will run to an inordinate length, because they 
will seek to exhaust particulars by enumeration, instead of pro- 
viding for them by laying down principles ; precedents will be 
heaped up without measure, because they will be used without 
reason ; the forms of procedure will be filled with pitfalls, because 
they will be merely technical ; and the memory will be the faculty 
chiefly called into play, because it is that of which the possession 
depends least on the culture and self-command of the possessor. 
Under the feelings of these evils special training has been lately 
instituted in England, or at least greatly extended, for most 
vocations of life, and tests have been established where none 
previously existed, or made more stringent where they were not 
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before unknowii. At the same time, though this pcHrhaps forms 
hut the leaser eLemeDt m the recent eduoatiooal movement, 
attempts haTe been made to reader the general part of aa 
Englirii liberal education more really general and liberal, more 
worthy of an age which has added so ranch to the raoge of human 
knowledge. 

Now the particular result of all this which we wish at present 
to consider, is that a vast amount of new educational work has 
been created in the country, and that no attempt has been 
made to apportion it on any principles between the various instita- 
tions which have to perform it. We do not mean to say that such an 
attempt, if made, would have been altogether sucoessfui. On 
occasions like these, plan beforehand as skilfully as you noay, 
experience will defeat much, will modify more. Nor again can 
the best plans, even when already supported by experience sufiS- 
cient at least for a presentiment of the effect, force their way 
rapidly against old habit, or the instinctive grasp with whicli man 
seeks to retain possession when he has it. We will illustrate 
what we mean. Suppose an old habit of sending youths to the 
university till they are twenty-two, and therefore a university 
in possession of its students till that age. One may be satisfied 
that certain things which Cambridge and Oxford now undertake 
to do for their students, might be done better for them elsewhere; 
but can we blame severely the reluctance of alma mater to part 
with her sons, or can we fail to praise warmly her strenuous effort 
to do what she can for them while they are with her? Those 
who have taken any interest in the recent development of the 
old universities, well know that such considerations have had a 
powerful effect The best arguments to shew that London, and 
not Cambridge, is the right place for beginning, as well as fof 
pursuing, the study of English law, have been met, and with an 
undeniable force, by the reply : " the men are here, and we must 
do something for them.^' Nor again must it be forgotten that, as 
a consequence of the isolated position which in this country local 
bodies and corporations hold towards each other and the govern- 
ment, Cambridge, if she encouraged her undergraduates to defet 
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the commencemeat of their legal studies till the; arrived ia 
LoDdoQ, would be trusting to a oertaia scheme pursued by the 
inns of court, of the practical working of which few of her 
resident members can know any thing ; and which those inns, 
receiving so large a proportion of their students from extra- 
academical sources, would at present be quite unable to frame 
with reference to any assumed previous university course. 

Must, then, our new educational activities remain doomed to a 
blind chaotic weltering ? or is there no escape from that but to 
call ill the aid of a central authority, to show us our respective 
places ? We need not stay to argue with Englishmen that the 
latter course would crush out tons of spiritual momentuoa, for 
every pound of such momentum which it would economise by 
removing obstacles ; but we think that by presenting from time 
to time the considerations which, so far as can yet be predicted, are 
likely to govern the ultimate solution of the problem, the date 
may be accelerated when that solution shall be worked out through 
the self-governing powers of our countrymen. With this object, 
we will offer to our readers some reflections on the plan which 
finds favour in certain academical quarters ; that, namely, of in- 
troducing at the old universities an elementary study of law, by 
which those who looked forward to its practice may be prepared 
for grappling in London with the details. 

First, then, we would say that no study can really flourish any 
where, unless it engages a fair proportion of the best talent of the 
place ; but that this cannot happen with any elementary study of 
law at CJambridge or Oxford, for the best talent will there always 
be devoted to those studies which carry the fellowships. The 
major of this proposition will hanlly be disputed. It is the high- 
est students who give the intellectual tone to their competitors, 
and the energy and attainments of all the rest are in fH^oportion 
to theirs. This influence, propagated among the fellow-students 
through the powerful sympathies of youth) and their natural dis- 
position to imitate their leading companions, reaches even the 
teachers. The professor is languid whose class contains few dis- 
ciples, or none, of more than average ability ; increase the numbers 
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of tbese^ and his efforts and fais success redouble. Thus thr 
faculty of law, standing apart firom the regular studies of the nni* 
yerdities, has dragged on at them an existence never more than 
half vital ; nor, if the number of its votaries were increased by 
those whom exceptional circumstanoeSy or the conscious absence 
of conspicuous ability, detached from the main race for fellow- 
shipsy can it be supposed that it would thereby gain any advan- 
tage except in numbers. But the mmor of our premises may 
perhaps be disputed. It will be asked, why may not some of the 
great prizes themselves be devoted to law 7 We answer, because 
the prizes are too great for the merely elementary study of any 
science. With the utmost desire to see fellowships conferred as 
the reward of more varied attainments than those which have 
hitherto commanded them ; to see, for instance, physical science 
and the oriental languages elevated to the academical rank which 
belongs to them not less for their educational value than for 
their intrinsic importance to humanity, and especially to England, 
we must yet assume that no slight proficiency in any thing can 
give a just claim to a fellowship ; and therefore the notion that 
these rewards can ever be widely used as incentives to the study 
of law, is inapplicable to the question which we are now consider- 
ing, which is merely that of breaking ground in that study at the 
universities. 

But then, it will be said, why limit the argument to that ques- 
tion ? Why should there not — ^and this idea, too, has had con- 
siderable currency in the still chaotic subject of university reform 
— why should there not, at Cambridge and Oxford, be great 
schools of law, large enough and thorough enough to employ and 
reward in their higher branches some tolerable share of the 
academical intellect I No doubt it is very seductive to the uni- 
versity mind, to dream of wiping out the blot with which the 
English universities have so often been reproached by their 
foreign sisters ; namely, that the faculty of arts has absorbed in 
them all other forms of mental activity ; and, as the project takes 
the shape of reinvigorating the ancient faculty of law, it wears 
that appearance of conservatism under which the English Radical 
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is so apt to cloak himself, and to revolutionise the essential nature 
of an institution, while he maintains its shell That in the 
present state of English law, its study can be usefully prosecuted 
to any length otherwise than in close connection with its practice, 
is what no one at all acquainted with the subject can suppose. 
In order, then, that a comprehensive and flourishing faculty of 
law may become even possible at our universities, there must first 
be so sweeping a change in the structure of our law itself, as is 
not indeed inconceivable ; and we, as advocates of codification 
must admit it to be, to a certain considerable extent at least, 
desirable; but which, at any rate, is not likely to be speedily 
carried out. But suppose it carried out, what then? Unless 
not only the structure, but the matter of our law be thoroughly 
changed, with which would our codified jurisprudence stand in the 
closest connection ? With the history and social life of ancient 
Bome, or with the history and social life of modern England ? 
Through the adoption of the Roman law by the continental 
nations, the study of their municipal jurisprudence^ even when 
codified, is to this day so intimately connected with that ancient 
learning which belongs to the general part of a liberal educa- 
tion, that it stands in the universities in a close and natural 
sequence on the faculty of arts or philosophy. Here a similar 
result can never happen. As soon as he steps beyond the thresh- 
old of English law, the student will always require to be familiar 
with the business transactions of the society around him ; with 
the variety and complication of settlements of property, mercan- 
tile arrangements, and contracts which it has never been attempted 
to compress into classified forms. This knowledge he can only 
gain in the chambers of counsel ; and it is while passing through 
these that his real study of law must therefore be made. Thus 
the attempt to erect a flourishing faculty of law at an English 
university must, we affirm, be as fruitless as it would be in 
substance novel: and, we would observe, that even on the 
continent important inconveniences arise from the exclusive 
cultivation of the science of law in bodies which are not concerned 
with its practice ; for not only is there much clumsiness occasion- 
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ally exhibited, wheie codes have not been introduced, in aJapimg 
an aooent mle to the exigeaciea of modem life, but^ what is 
wone^ eomplaints are freqaeatly heard of the obstinacy witU 
which enon^ exploded in the science, maintain their ground ia 
the practioa In England, if oar legal science is sometimes 
empirical, at least our juridical pradice ever repressents the ^ery 
best of that scienee which is to be had at the tin>e. 

To return, then, to the opinion which woul 1 limit the study of 
liw at CSambriJgeor Oxford to a breaking ground preparatory to 
a compltfte €ulti?ation in London, another objection lies in our 
view to sodi a oonrae, on the general principle that no atmly 
should be taken up before it is really time; but^ when it is really 
time, should be taken op in earnest^ and carried through to its 
close without interraption. To play with a pursuit, or potter 
about it beforehand, the mental energies unbraced by any imme- 
diate stimulus^ produces desultory haluts, and seldom fails to 
prevent real application when the necessity arises for it. The 
curiosity whidi was excited by opening new vistas of knowledge 
has been allowed to pall : the pleasure which is felt in the effort 
t^ assimilate new intellectiial food has been allowed to deaden : 
the sense of incompleteness in his information, of obscurity and 
uncertainty in his new range of vision— one of the most difficult, 
for a young student to support — ^has been suffered to remain till it 
has become very supportable, nay, till it has been transmitted into 
its own opptsit^ the con&Jent half- knowledge which is the 
most fatal bar to farther progress ; so the allies in the student's 
self, with which nature has furnished the teacher, are found to be 
no longer available, just when fresh interests, which have super- 
vened while the study was interrupted, are alone sufficient to 
create a feeling of disgust in attempting to revert from tb^u to a 
twice-told tale. Surely, in nothing more than in learning, is it 
necessary that whatever thou doest should be done quickly and 
with all thy might ; but no plan can reverse these precepts mora 
thoroughly, than to begin, to interrupt, and to begin again else- 
where, a study which, at best, is apt to be hard and dry. 

We are well aware of certain so-called practical answers which 
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may be made to those views, bat they spring out of cirou Distances 
which ia themselves are by no meaas unalterable. It is late to 
begin the special study of a profession after a degree generally 
taken at the age of twenty-two. It i$ so : but while, on the one 
haad, wo may be thankful for the national wealth which enable^ 
us to be so lavish of the years of youth, and for the manly 
simplicity of character which is not a little due to the absence of 
precocity, it is certain, on the other, that were our schools properly 
efficient, that general part of a liberal education which seems the 
propor province of an English university might be much earlier 
complited, and the special part earlier commenced in its appro- 
priate locality. Again^ if men make proper use of the opportu- 
nities aflfarded tbem in the chambers of practising counsel, they 
cannot have leisure to study the science of law at the same time, 
and so a year s preparation for entering chambers may be as well 
taken at the university as at the inns of court. We deny the 
general truth of the assertion : few are the chambers, and 
exceptional their condition — for that condition must imply a 
great disproportion between the amount of business and the number 
of pupils in them — the student in which cannot both read, and 
use his opportunities, without any such labour as ought to be 
judged excessive by one who hopes for his reward in the still 
heavier labour of successful practice. The former and lighter 
toil is indeed no bad test, certainly not too severe a test, of the 
possession of the stamina needed for the other, aggravated as that 
other is by the continual sense of responsibility. But, were the 
-assertion more widely true than it is, the remedy would have to 
be sought in some mo iification of the present system of study at 
the inns of court, a system of which we now have but the 
rough draft in operation ; and not in dissociating from the sight 
of practice a study which, we maintain, requires the sight of 
practice almost from the first to clear and correct the conceptions. 
While, however, we believe that it is on these principles that 
the future course of the study of law in England will depend, we 
do not forget that, for some time to come, there will be an oppor- 
tunity at the old universities to do much for men who are going 
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to the bttr, who are wheadj at an age whea spedal professional 
tiaioiog ought to oonunenoe, and who feel no call towards the 
higher honoors aod more ridiij endowed pursaits of the Cam or 
the Isia The qoeetion, of what nature shonld be the work 
there done for them, will perhaps be best solved by makiog 
it ocHndde^ as Cnt as possiUe, with what ought, as a part of gene- 
ral liboal education, to be done there for all? If the elements o( 
moral philoaophj be neoeasaiy to a cultiyated man, there is no 
doubt that they are best presented in connection with the ele- 
ments of law ; that natural obligations are most clearly ander- 
stood when paralleled and contrasted with legal ones ; and that 
for the unoonacuentious loosener which is often observable is 
ethical definitions and arguments^ the best corrective is that 
severity which jurisprudence has derived, not more from its 
evolution in the actual conflict of interests^ than £rom the 
reverence with which men approach the discussion of facts, aod of 
rules which are meant to be practically enforced. Nor again, if 
the universities, departing in this from English precedent, should, 
as a part of general education, attempt to connect morality with 
law, will it be any cause for regret if, by farther attempting to 
combine in this the generally educational with some introduciion 
to a special training, the general and shadowy should become more 
human by investing the dry bones of theory with more of the 
flesh and blood of hcL The time may come when, with a good 
system of legal education at work in London, a short residence 
there, in the centre of bu^ess, may be thought the necessary 
complement^ even for the independent gentleman, of a univeisity 
career. Meanwhile, it may be possible for the universities to do, 
to a considerable extent^ that which, for the reasons already 
detailed, we are disposed to think will ultimately be best done in 
London. 

It is neither necessary, nor our purpose to write a eulogy on 
the Boman law, or to shew bow far it may present the best 
foundation for such a course as we have indicated, wherever pur- 
sued. It may be assumed that it always will do so, and more 
particularly at the universities ; only, whether we r^;ard it as 
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entering into a liberal edncation, or into a special preparation for 
the English bar, it is obvious that itsdefiaitioasandclaisificatioQS, 
its mode of thought and the internal connection of its parts, are 
for us incomparably more important than its minuter details. 
The enduring merit of the Roman law is, that it is the work of 
a people who seem to have been raised up for that particular end, 
at a time when the vocations of races appear to have been more 
marked and separate than they are now. We can therefore no 
more dispense with the Romans to teach us law, than we can 
with the Greeks to teach us art; and if that inner spirit and 
connection of his jurisprudence, which the Romans knew by the 
phrase ratio juris, could in any tolerable degree, and even so far as 
concerns the great outlines only of the Roman law, be transferred 
to the minds of our students, that it is which we should mainly 
desire for them from this source, whether as gentlemen or as 
lawyers. Another object which should never be lost sight of in 
the modern study of the Roman law, is its historical development ; 
for in the ten centuries from the twelve tables to Justinian, the con- 
stitutional and social life of the nation underwent great changes, 
to which the law was progressively adapted ; and, not to mention 
the interest of thus tracing the first introduction of many prin- 
ciples which have become a second nature to us, we have in this 
an instructive series of examples of the mutual connection between 
legal rules and political and social facts — such a series as is not 
famished by the history of English law, the changes of which, for 
better or worse, have too often had but accidental and technical 
occasions, with little or no reference to the necessities of the 
times. And at the universities there are greater facilities than 
elsewhere for presenting this historical side of the subject, since 
the facts of Roman history and manners are fresher in the minds 
of the students, or may even be acquired in the philological 
coarse at the same time that the outlines of Roman law are 
learnt in the juristic course. 

Dr. Leapingwell, however, has not aimed at any philosophical 
treatment of his subject, but at producing a compendium of so 
much of the details of Roman law as, by a terse method of state- 
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ment^ and the careful avoidance of collateral illustrations or 
remarks^ can be compressed iato three hundred octavo pages. 
We do not hesitate to say that this is not the kind of work, 
which, however accurately executed, we should think ni9st profit- 
able for the be^ianer. A volume of such character, one half the 
size of that before us, if made by the student himself, as both aa 
exercise in mastering the subject, and an aid to his memory ia 
afcer times, would represent an a^nount of reading which could 
not fail to leave a deep impress on the mind; so that, whenever 
the eya of the compiler glanced on a curt sentence of the manu- 
script, a living picture would be called up of the details aad 
connections needed to clothe the skeleton sentence with a body. 
A very large part in fact of Dr. LBapingwell's matter is, both ia 
form and substance, just what it was evidently meant for — matter 
which an examiner would be very glad to see, and give very high 
marks for; but the examiner would be glad to see it just because 
he would know to a certainty that it could not have beea. 
acquired as reproduced, but must indicate still wider rea liag and 
knowledge ; bsc.iuse, in a word, he would see in the candidate's 
papers what the candidate himself, or, if you will, the maker of 
our supposed manuscript, would see in his own senteaces whea 
recurring to them after a lapse of years. But suppose a studeat 
beginning with such a compilation made for him by his tutor, 
instead of ending by making something like it for himself. Allow 
for the proportion of misapprehension, inevitable where the 
statements are so short and dry — for the lapse of memory, where 
so many isolated facts are to be remembered — for the false liuka 
imagined to connect those which are remembered, where ever/ 
step beyond the printed word is upon unknown and therefore 
unsafe ground ; and then judge what must be the net product ift 
an examination, or in the student s own mind. 

But we are compelled to say, that Dr. Leapingwell's volume so 
abounds with instances of haste and inaccuracy, that it cannot 
even claim such credit, as, from the long popularity of Dr* 
Hallifax'd analysis on which it is founded, it would seem that ia 
some quarters the plan possesses. It is somewhat remarkable 
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that on the very threshold, our author, for his only illustration of 

a legal right, chooses, without any warning to the student, one 

which does not exist by the law of England, though it did by 

that of Rome : — ^^ If I agree to sell my horse to my neighbour for 

£20, and, he having paid into ray hands the £20 so skgreed on, 

I then refuse to deliver to him the horse, the law will compel me." * 

In the next page is something yet more startling : — ^^ Law is a rule 

of action prescribed by soma superior, and which the inferior is 

compelled to obey." Very well : but, if so, it follows that the 

laws of nature, which are mere fixed sequences of events, are only 

called so improperly, as all have admitted who define law in that 

manner. We are amazed, then, . to read as an " ewample** 

^^ minutely testing the accuracy of the definition*' that if one weight 

draws up another by a string passing over a pulley, it is the 

superior which the other and smaller weight obeys. " Make them 

equal, and they will remain at rest. There is no longer any 

superior, and the rale of action is gone."* So Cambridge has 

lived to learn that there are no laws of equilibrium, and that 

statics are no longer a science I 

It is disagreeable to condemn ; but when a book lays claim to 
be a manual for youth, the vast importance of preserving the 
attcr from confidence in an erring guide, must overbear all 
other considerations. Lest, therefore, it should be thought 
that in the technical part of the work Dr. Leapingwell is sounder 
than in the philosophical, it will be necessary to make a few 
more citations. Thus, jiis singulare is said to be " called also 
primlegium,^^ ^ . . • . The tria verba are explained as follows: 
" D&^ ZHco, Addico. Dabat^ the praetor granted petitions to 
sue and to plead. Dicebat viam in vinriiciis, he determined what 
form of action the plaintiff should adopt {sic). Addicebat^ he 
gave judgment:"* in which last interpretation, if an explana- 
tion be possible not totally wrong in spirit, the letter certainly 
is indefensible. And, besides the mistakes, how much of the 
meaning of the tria verba is here even attempted to be covered? 

ip. 20. »P. 22. 3p, 22. *P. 29. 
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'^ The edictum perpetuum was called the jus honorarium, 
being chiefly derived from the albwn of the prsetor Hono- 
ratu3."*(I) .... "If the slave were under thirty years of 
age (when manumitted), he only became a Latinus Juntanus. 
But a Latinus might be raised to the privileges of a full citizen 
if his master afterwards manumitted him apud consilium, justd 
causa probata et adprobatd,^* *- citing Gains, i. 18 ; a passage we 
shoald have thought by no means difficult to translate, and 
which simply describes the first manumission under the lex j^lia 
Sentia. The iieratioj or second manumission, mentioned in 
the third title of the long fragment of Ulpian, did not apply to 
those who were under thirty when first manumitted, and was 
not made apud consilium^ but in any of the three regular modes, 
per vindiclam, per censnm^ or per iestamentum. These will be 
sufficient instances of the great blunders; but we must also 
remark that a want of acquaintance is shewn with the best 
modem learning on the subject, though less than might have 
been expected from the meagre list of authors cited, because, 
as we gather both firom the hint in the preface and &om com-^ 
paring several passages, the author has been to a considerable 
extent guided by the valuable work of Dr. Colquhoun, in which 
so many of the results of that learning are collected. One 
specimen of adherence to exploded error may be mentioned, 
because if, as is likely, the author had seen the truth in 
Colquhoun, it will fi\rnish at the same time an instance of that 
besetting sin of corapendiums, the preference of short state- 
ments to long ones, C£9^em imparibus: we mean the assertion of a 
plena pvbertas at 18,* when the Romans knew no such name, 
and there was really nothing more, after the true and only 
pubertas of 14, than the gradual accession of various powers and 
liabilities, which, as well as the ages when they respectively 
arose, require to be severally mentioned. 

It must then be confessed that a good English work on the 
Eoman law, for beginners, is still a desideratum ; and we cannot 

' P- 30. « p. 42. » p. 35. 
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better close this article than by pointing out to those who may 
be competent to supply it, how great a reward may be reaped 
in a seemingly humble field. For, were such a work executed 
as it should be, it would bear no mean part in impressing on 
the next generation of English lawyers those clear and accurate 
juristic ideas, the want of which is perhaps a greater obstacle to 
the simplification and amelioration of our laws, than any 
inherent diflSculty in the case, or than the opposition of any 
prejudice or any interest. 



PAPERS OF THE SOCIETY FOR PROMOTING THE 

AMENDMENT OF THE LAW. 

I. — AnKUAL RtPORT OF THE COUNCIL, FOR THE SESSION 

18589. 
{Read at the Annual Meeting, June 25, 1859.) 

In presenting their Sixteenth Annual Report, the Council 
have to express their regret that the period which has elapsed 
since the date of their last Report has not been favourable to 
the progress of Law Amendment, either in the way of mea- 
sures passed by the legislature, or in respect of popular feeling 
on the subject. The circumstances which have prevented any 
important measure being carried in the legislature are well 
known, and need not be further adverted to. With regard to 
popular feeling on the subject, the Council have found that 
during the greater part of the present session of the Society, 
the state of parties at home and of the foreign relations of the 
country, the dissolution of Parliament, the change of ministry, 
and the war now raging in Italy, have tended greatly to divert 
the attention of the community from the objects which this 
Association has in view. Notwithstanding, however, the occu- 
pation of the public mind with more exciting subjects, the 
Society has proceeded in its inquiries into the various questions 
that have been brought before it; and, except during a short 
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period inimediately foUowinj^ the dissolution of Parliament, 
general meetings have been regularly held, while committees 
have sat on several subjects of much interest and importance. 

UNANIMITY OF JURIES. 

The first question which came before the Society during the 
present session, related to a point of great practical moment — 
viz., the unanimity of juries. During the last few years the 
question now referred to had begun to excite considerable 
attention, both amongst the public and in the profession. The 
increased intelligence of the classes from which jurors are taken ; 
the higher moral tone, with regard to every matter of public 
duty, which now pervades the community ; the change in the 
rules of evidence relating to interested witnesses and parties, 
which has left less to the mere conjecture of juries ; and the 
general unwillingness of men at the present day to acquiesce 
in mere fictions and other similar contrivances of bygone 
times — have led to an increase in the number of cases in 
which jurors have been unable to agree on their verdict, and 
have caused the general question to be raised as to whether the 
present rule ought to be retained. The matter having been 
brought before the Society by Mr. Serjeant Woolrych, in a 
paper setting forth the advantages of unanimity, was referred to 
a committee, in which were several gentlemen of great expe- 
rience both in civil and criminal trials. The committee reported 
in fevour of retaining the present system in criminal cases, the 
principle of our law being that, before any man is convicted of 
a crime, such evidence should be adduced as will satisfy the 
minds of twelve jurors; but, with regard to civil cases, the 
committee were so equally divided that they resolved not to 
propose any resolution, or to report any definite opinion to the 
Society, but to leave the important question in the hands of 
members. When the report came on for discussion, great diver- 
sity of opinion was found to exist amongst members on the 
subject of the unanimity of juries in civil trials ; and, after the 
matter had been considered at two meetings, it was finally 
resolved simply to receive the report of the committee. la 
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adopting this course, it appears to the Council that the Society 
exercised a sound discretion, as the question, looking to the 
greatness of the change proposed, can scarcely, at the present 
moment, be considered as ripe for decision; and they are 
strengthened in this view by the fate, in the House of Lords, 
of the bil which the present Lord Chancellor introduced, 
for abolishing the rule requiring unanimity in civil trials/ 
But, whatever may be the difficulties connected with the 
question of unanimity, there is one restriction relating to 
juries which the Council would recommend should at once be 
abolished — viz., the denial of meat, drink, and fire to juries who 
have retired to consider their verdict — a restriction opposed to 
all humane feeling and all enlightened reason. Another improve- 
ment which might be safely adopted would be to provide that, 
after deliberation for a certain number of hours, the jury, if at 
the end of that time they had not agreed on their verdict, 
should be discharged ; and that upon such discharge the cause 
might be tried again as if no such abortive trial had taken 
place. 

CONCENTRATION OF COURTS. 

The next important subject which occupied the attention of 
the society, was the expediency of concentrating the courts of 
Common Law and Equity under one roof in the vicinity of the 
Inns of Court. At an early period of the session a committee 
was appointed to consider the subject. From the great impor- 
tance of the matter with reference to the interests of suitors, and 
from its obvious connection with the due administration of 
justice, the society considered that the subject fairly came 
within the scope of its inquiries, and that the question had much 
more important bearings than the mere convenience of practi- 
tioners. The committee reported in favour of placing the whole 
of the superior courts and their offices in one locality ; and in 
respect to the locality they thought that the site between Carey- 
street and the Strand, pointed out by Sir Charles Barry in his 

1 The bill was lost on the second reading ; when there appeared for the 
billi 7 ; against it, 23. 
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evidence before a select committee of the House of Commons, in 
1845, would be the most appropriate. With regard to the means 
of defraying the expense of erecting courts in the above locality, 
they were of opinion that what has been called the Profit Fund^ 
of the Court of Chancery might be made available for the pur- 
pose. The report was considered at a full meeting of the 
society, and was adopted with scarcely a dissentient voice. A 
general impression seemed to prevail amongst members that, 
with the view of carrying still further the fusion of law and 
equity which has now begun, and of introducing greater uni- 
formity into the procedure by which these two systems are 
respectively administered, the different courts ought to be so 
situated as to afford the utmost &cilitv of intercommunication. 
It was resolved by the meeting that the report should be referred 
to the Council, with instructions to take such immediate steps 
as might to them seem expedient to press the subject on the 
attention of the government and the legislature. In pursuance 
of this resolution the Council prepared a statement, in favour of 
a concentration of courts as recommended in the report of the 
committee, which was circulated extensively amongst members 
of the legislature. They also obtained, through the president, an 
interview with Lord Derby, at which the views of the society 
were fully explained to his lordship by a deputation from the 
Council. Lord Derby expressed himself strongly in fkvour of 
the scheme of concentration proposed, but said that the difficulty 
was with regard to the fund which had been suggested as 
applicable to the purpose. Speaking for himself only, he thought 
that the question of how far the fund was available, might 
properly be referred to a select committee of the House of Com- 
mons. Since the date of the interview, however, a royal 
commission has been issued to inquire into the subject, and the 
Council have appointed a committee to give evidence before the 
commissioners. 

^ This fund is composed of the income of the Suitors* fund, invested in 
consols, nnd amounts to above a million and a quarter. Suitors have no direct 
claim on this fund, their only claim being for the naked principal sums ^^ 
in, and which compose the Suitors' fund, properly so called. 
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BANKRUPTCY AND INSOLVENCr. 

The subject of bankruptcy has, during the past session, occu- 
pied much of the attention of the society, and excited great 
interest amongst members. The late Lord Chancellor's Debtor 
and Creditor Bill, and Lord John Eussells Bankruptcy and 
Lisolvency Bill, which were introduced during last session of 
Parliament, were discussed at two meetings of the Society, and 
many valuable sugges'tions offered by members on the subject to 
which these two bills related. The consideration of the bills was 
referred to the bankruptcy committee, who carefully weighed 
the leading provisions of the respective measures. As the com- 
mittee felt themselves unable to agree with the principles on 
which either of the bills was framed, and as they considered it 
improbable that either of the measures in their then condition 
should receive the sanction of the legislature, they confined their 
report to a series of resolutions embodying their own views of 
what is desirable in a proper system of bankruptcy. These 
resolutions were afterwatds brought before the Society, and have 
been in part discussed — their final consideration having been 
adjourned until the Bankruptcy Bills should again be brought 
before Parliaments 

In the absence of any declaration of opinion on the part of 
the Society on several important questions involved in the resolu- 
tions of the Bankruptcy Committee, the Council would not 
desire to offer any observations on the comparative merits of the 
conflicting views which have been proposed in the Society and 
elsewhere. On many points connected with the amendment of 
the Bankruptcy laws, great uniformity of opinion prevails 
amongst all classes of the community. The expediency of 
diminishing, in some way, the present expense of procedure in 
.J bankruptcy, and the propriety of paying the retiring allowances 
and the salaries of judicial officers out of the consolidated fund, 
are generally admitted. Nor is there less unanimity with regard 
to the propriety of abolishing the distinction between trader 
and non trader, and making all debtors liable to the same laws. 
But on the question, whether the present mode of winding up 
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estates by oflScial assignees should be retained, irreconcileable 
differences of opinion exist ; and it is scarcely possible that any 
measure should pass the legislature, whether altering the present 
system or leaving it as it is, which would not be considered as 
far from satisfactory by large and influential portions of the 
community. The legislature will, unquestionably, be put in a 
position of some embarrassment and difficulty when called on to 
decide between the clear and strong opinions of men best 
acquainted with the working of the present system in an official 
or professional capacity, and the views, no less clear and strong, 
of a large portion of the mercantile community, whose interests 
are deeply involved in having an efficient and economical mode 
of winding up the estates of bankrupts. On another point also 
— the extent of jurisdiction which should be given to the County 
Courts — considerable difference of opinion exists. On neither 
of the two questions last mentioned has the Society pronounced 
an opinion. 

TRANSFfiR OF LAND. 

Another important subject to which the attention of the 
Society was directed during the past session, was the mode of 
transfer of land proposed in the ^' Landed Estates Bill," and the 
** Begistry of Landed Estates Bill," of the late Solicitor-general. 
The matter was brought before the Society by Mr. Edward 
Webster in an elaborate paper, in which the provisions of the 
bills were discussed, and exceptions taken to many of them. 
Various opinions were expressed by members on the merits of 
the bills, and a resolution was carried in favour of local registries. 
On this |X)int, however, the Council would observe that a very 
important consideration has been suggested by the Liverpool 
Law Society in their publication on the subject of the bills 
above mentioned. Whilst strongly opposed on principle to a 
Metropolitan Registry, they say — " But the measure can only 
be regarded as an eiiperiment, and its very limited applicability, 
and the gradual mode in which it must come into operation, are 
conclusive reasons why the registry cannot in the first instiince 
be made local It is impossible that a sufficient number of 
estates could be brought under the act, for some time to come, 
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to give sufficient work for local registries." — p. 37. But deserv- 
ing of consideration as this observation is^ it must still be borne 
in mind, that registries of titles to land might be made to apply 
not only to the registration of Parliamentary Titles for transfer, 
bat to the transfer on the register of titles not judicially declared 
to be valid — in short, to all titles with regard to which the 
expense of a deed of conveyance is under the present system 
necessary ; and, therefore, though it may be true that, for some 
time to come, a sufficient number of estates sold under a Parlia* 
mentary title would not be brought within the act to afford 
employment for local registries, yet it is not improbable that, for 
the purpose of transferring titles to land, registries would in a 
short time be fully occupied. 

IMPRISONMENT BY COUNTY COURT JUDGES. 

The subject of imprisonment by County Court judges has 
lately attracted considerable attention, and having been brought 
before the Society, was referred to a committee. It appears, 
from recent parliamentary returns that, during the year 1858, no 
less than 11,501 persons were committed to prison for an average 
period of twenty days each, by warrants issuing from County 
courts, in many cases for debts not exceeding 40s., and in some 
for less than half-a-crown ; and that, of these, 8361 were so 
committed simply for non-attendance in obedience to the judg- 
ment-summons issuing under sect. 98 of the County Court Act 
of 1846. In these last cases no investigation in general takes 
place as to the conduct of the debtor in contracting the debt, his 
dealing with his goods, or his ability to pay, but the order for com- 
mitment is at once made, upon proof of personal sen'ice of the 
summons, and ascertaining the bare fact of the debtor^s non- 
attendance. The committee of the Society have reported in 
favour of putting an end to imprisonment where the debt is 
under 40s., and to imprisonment for non-attendance where no 
ground is proved by the creditor for commitment ; and also of 
providing that not more than one imprisonment should be 
allowed for the same debt. The Society has not yet pronounced 
an opinion on the changes recommended by the committee. 
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FALSE PBBtEKCES. 

At an caiiy period of the session a letter from the president 
was read to the Society, in which the unsatisfactory state of the 
law with regard to false pretences on the sale of goods was 
pointed out. The letter was referred to the Criminal Law 
Committee, and the subject was carefully considered by them. 
Althoiigh theiir report has bot yet been formally brought before 
t!i'e Society, its substance has been stated by Mr. Hastings at a 
recent g6neiil bieeting. According to that statement, the com- 
mittee had found great difficulty in coming to a decision, as Xo 
whether the law of false pretences should be extended to cases of 
sales of goods where there was a fraudulent representation as to 
qucmtity or quality; but, on the whole, they were of opinion that 
where there was a false statement in these respects, with intent 
to defraud, it ought to be an indictable offence. The subject is 
well deserving the attention of the Society, and will no doubt 
receive their fall consideration when brought before them.^ 

LAW OF LUNACY. 

Among the subjects which have been referred to committees, 
but have not yet been reported on, the Council would mention 
the law of lunacy. The committee appointed on this subject 
had made considerable progress in its inquiry into the defects of 
the present system, both with regard to lunatic patients in public 
and private asylums, and Chancery lunatics, when it was agreed 
to defer the further consideration of the matter until the Select 
Committee of the House of Commons should have issued their 
i^eport. The labours of the Select Committee having being cut 
shott by the dissolution, the evidence which had been taken 
was printed ; biit the Committee has been re-appointed during 
the present session, and further evidence will be taken. As 
soon as their final report has appeared, the committee of the 
Society will resume its inquiries. 

^ Since the Animal Report was read, the report of the Criminal Law Com« 
mlttee on the matter above referred to has been brought before the Society* 
The report was received and ordered to be prittted, and will be further 
discussed during next session. 
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coroners' courtsl 
Another subject of great importanoe, on which a committee 
of the Society is still engaged, is that of Coroners* Courts. 
The question was brought before the Society by Mr. Dempsyy 
in a paper offering a variety of suggestions for re^modelling 
the whole system pursued in this ancient ^nd useful court, and 
for extending the duties of the coronen Among the few 
measures of law amendment which passed during the last brief 
session of Parliam^t, was an act to enable coroners to take 
bail in cases of manslaughter, the evil arising from the inability 
of the coroner in such cases having been forcibly pointed out 
by Mr. Wakley at the meeting of the Society at which the 
paper now mentioned was read. 

CX)NSOLIDATION. 

Among the papers read before the Society which have not 
yet been referred to, was one by Mr. E. Webster on the Consoli- 
dation of Judicial Decisions. It was resolved that the paper 
should be taken into consideration at a future meeting of the 
Society, and notice of certain resolutions in accordance wi^l^ 
the paper was given. The object of these resolutions was tq 
take the opinion of the Society as to the expediency of discon- 
tinuing the present Statute Law Commission, and establishing 
in its stead, with the authority of the legislature, a duly quali-. 
fied Board of Commissioners, whose exclusive duty should be 
the preparation, for the consideration of the legislature, of a 
digest of the whole body of the law, both written and 
unwritten. The Council having contemplated holding a public 
meeting on the subject of the consolidation of the statutes, it 
was considered desirable that the resolutions should be brought 
to the notice of the Society at that meeting, tl^e matter being 
one of much public importance. The political eventfii, however, 
to which reference has already been made, have prevented the 
proposed meeting being held ; but, from the great interest which 
the Society has always taken in the question of consolidation 
generally, and from its great importance with reference to the 
amendment of the law, the Council vo^l fee^ it ta be' their duty 
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to watch for every favourable opportunity of bringing the matter 
to the attention of the legislature and the public 

In eoanection with this subject, the Council would state that 
they have much pleasure in learning from the recent report of 
the Statute Law Commission, that that body is now directing 
its efforts to the preparation of a roister of existing statutes. 
On the merits of the particular mode of re^tration adopted by 
the Commission, the Council would not at present express any 
opinion, but would merely advert to the fact, coupled with the 
circumstance of no bill prepared by the Commission having yet 
received the sanction of the legislature, as fully justifying the 
views expressed by a Committee of this Society nearly fonr 
years ago, as to the necessity of a complete expurgation of the 
statute-book before proceeding to the work of consolidation. 
They would also mention that the example of the state of Kew- 
York in the consolidation of its statutes, then appealed to by the 
Conunittee, has been referred to by the Commission in favour of 
the course which they have at length thought proper to adopt. 

ARTISTIC COPTRIGHT. 

Among the papers submitted to the Society during the 
session, was one by Mr. Edgar, on the law relating to artistic 
copyright, in which the defects of the existing system with regard 
to the protection of the rights of artists, the assignment of copy- 
right, and the legal proceedings by which redress may be 
obtained for piracy, were pointed out. 

EXECUTORS AND TRUSTEES. 

A valuable paper was also read by Mr. Harris, on the present 
position of Executors and Trustees, and offering suggestions for 
a provision for their relief. The plan proposed was, that all 
trustees who desire an investigation into the state of the trust 
fund, and all cestuis que trust who are dissatisfied with the 
administration of the trust estate, might, on petition to the 
Court of Chanceiy, have an investigation conducted in London 
before one of the masters, or one of the chief clerks belonging 
to the Court of Chancery, or in the country before one of the 
registrars of the Court of Bankruptcy ; and which master, chief 
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clerk, or registrar, should make a report of the condition of such 
trust estate, and direct such proceedings to be taken for correct- 
ing errors, with regard to administration, as should appear 
desirable. The Society has not yet had an opportunity of con- 
sidering the merits of the scheme now mentioned. 

PIVORCE couht. 
An importai^t communication was made to Lord Brougham 
at an early period of the session, with regard to what appeared 
to his Lordship a defect in the Divorce and Matrimonial Causes 
Act, viz., the absence of any sufficient security against the frauds 
which may be practised by parties acting in collusion to obtain a 
divorce. The subject has not yet been considered by the Society, 
hut after the experience of the working of the new system which 
has now been obtained, it will be desirable, if no provision be 
made in the meantime by the legislature, that the matter should 
be investigated by the society during next session. 

LEGAL EDUCATION. 

On the subject of legal education, the Council have much 
pleasure in stating that the Committee of the Inns of Court have 
reported to the benchers of the several societies in favour of an 
examination of students previous to admission to an Inn, and 
also in favour of a compulsory examination of students previous 
to being called to the bar. On the necessity of such examina- 
tions the Society has on several occasions expressed a strong 
opinion ; and the Council earnestly hope that the benchers will 
agree to adopt the above, together with the other recommenda- 
tions contained in the report referred to. 

In connection with this subject, the Council would also stato 
that a resolution was carried after considerable discussion at 9 
general meeting of this Society, recommending the abolition of 
the present rule of the different Inns of Court, requiring the 
names of attorneys to be struck off the rolls for th^e years before 
being called to the bar^ 



Although the Council have not the slightest hope of any 
ijnportant n^ej^sui^^ of law reform, b^ing carried during the preseut 
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session of parliament, and although the state of popular feeling 
on the subject is for the present discouraging, it would yet be 
unwarrantable to have the smallest fear for the progress of that 
cause for which this Society has now laboured for sixteen years. 
The advantages which have resulted from those amendments of 
the law which have already taken place, have been so manifest, 
that no apprehension need be entertained that other and further 
improvements In our legal system will not be adopted as soon as 
the political circumstances of the country will permit The 
magnitude of some recent changes in that system — such as the 
establishment of the new Probate and Divorce Courts — which, 
though long delayed, were yet successfully carried at last, shows 
the height to which the tide has risen, and the force which it 
has acquired ; nor is there any reason to doubt that it is still 
flowing, although the present is the period of the recoil of the 
wave. Subject, however, as the cause of law amendment must 
always more or less be to temporary checks, it is of great advan- 
tage to have such a Society as ours, pursuing its inquiries in 
season and out of season, and offering a continuing protest 
against all unjust and unequal laws. By its publications and 
meetings for the discussion of important questions; by the great 
authority and Influence of its president; by the zeal and energj 
of many of its supporters, laboiuing in the various fields of 
inquiry which it embraces ; and by its very list of members com- 
prehending names from every influential class in this great and 
free community, it will still keep the cause alive through all 
political vicissitudes, and prepare the public mind for the wi86 
and beneficial measures that are to be adopted in happier timesi 
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II. — On the Pbesent Position of Executors and Trus- 
tees ; with some Suggestions for an Equitable 
Provision for their Relief. By George Harris, 
Esq., Barrister-at-Law. 

The attention of this Society has several times been called to 
the state of the law as it affects executors and trustees; but 
mainly as regards the opportunities afforded to dishonest and 
fraudulent trustees to mis-appropriate the property intrusted to 
them, on the one hand ; and, on the other hand, as regards the 
perils to which trustees who are honestly disposed, and desirous 
to act fairly, are but too frequently exposed. In consequence of a 
paper which was some time ago written by our noble president, 
pointing out in a very forcible manner the evils which arise from 
the defects of our law as regards the former of these considera- 
tions, a committee of this society was appointed^on the subject, 
who, after very careful consideration of the whole matter, drew 
up a report, embodying their views and recommendationa As 
regards the provisions which ought to be adopted, in order to 
restrain the misappropriation by trustees of trust property com- 
mitted to their charge, the committee recommended that such an 
act, when fraudulently perpetrated, should be brought within the 
provisions of the criminal law. This suggestion has since been 
adopted by the legislature, and is now the law of the land. 

As regards the perils to which trustees, who are honestly dis- 
posed and desirous of acting fairly, are very frequently exposed, 
the committee recommended that facilities should be afforded for 
an investigation into the condition of the trust estate before proper 
tribunals for the purpose, so that trustees who are acting impro- 
perly might be restrained in their proceedings, and the trust estate 
saved from ruin ; while those trustees who desire to act fairly 
would be directed aright in cases where they had erred, and pre- 
vented from following an erroneous course ; and those trustees 
whose conduct is proved to have been in all respects satisfactory, 
as regards their administration and investment of the trust fund, 
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woald receive a certificate exoneratiiig them from all liability on 
aoooant of their tmateeshipa. No meaBores whateyer haye^ hov- 
eyer, been adopted by the l^pslatare as regards the relief of troa- 
t6e% and aiabliog them to obtain an investigation into the state 
of the trust They are, therefore, now placed^ in reality, in a 
much worse position than they were before, being threatened with 
criminal jvoceedings in addition to the harassing litigation which 
an error in judgment, or a mistake on the part of their advisers^ 
frequently arising more from the^unoertain and anomalous state 
of the law than from any want of skill, or learning, or caution on 
their part is almost certain to entail upon them. 

It is quite unnecessary to urge on this society how veiy unsatis- 
factory is this state of things, and how imperatively it calls for 
a remedy of some kind being applied to it. Families are 
exposed to ruin both on account of their own property having 
been vested in trusts which are unskilfully administered, and also 
from certain members of such families having unconsciously acted 
erroneously in the discharge of trusteeships. The ultimate con- 
sequence must be, that no persons of property or character will be 
found to take upon themselves the onerous, thankless, and 
dangerous office of trustee, which must, therefore, be left to 
devolve upon those who are either wholly ignorant of its duties and 
responsibilities, or whose sole object in undertaking it is to make 
an improper use of the funds which aro thus placed at their 
disposal 

Various measures have been proposed, from to time, both by 
this society and in other quarters, for remedying the evil com- 
plained of, the magnitude of which is on all sides admitted. The 
plan of official trustees has been on several occasions discussed, 
and has, doubtless, much to recommend it. 

Two objects appear to me to be mainly requisite, and, indeed, it 
is at the attainment of these which all the plans which have been 
proposed, alike seek to arrive. The first of these is, an investiga- 
tion, without the expensive and tedious process of a suit in Chan- 
cery, into the actual condition of the trust estate, more especially 
as regards the investments which have been made of trust pro- 
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perty, and by obtainiog which, wrongful acts, which are in progress, 
may be stopped, and both the estate, and the trustees of it, rescued 
from litigation and probable ruin. The other of these oligects is 
the discharge from liability, and from the risk of future litigation 
and loss, of those trustees who have properly discharged their 
trust, or who desire to act fairly and honestly. 

The difficulties, however, of obtaiuing any legislative enactment 
for this purpose — especially at the present time, when so many 
important measures are pressing upon parlimnent, though none of 
them in reality of half the consequence to the security and com- 
fort of every individual in the community as is that now under 
consideration— appear to me to be almost^ if not wholly, insur- 
mountable. What I wish, therefore, to submit to the candid 
consideration of the learned members of the Law Amendment 
Society is, whether an initiatory measure — and which may pos- 
sibly, I hope I may say probably, eventually lead the way to an 
Act of Parliament being adopted, and which would, at all events, 
be useful as an experimental measure — ^might not at once be 
adopted by an order of the Court of Chancery (should the Lord 
Chancellor coincide in the opinion here entertained as to the 
desirableness of such a proceeding), directing that all trustees 
who desire an investigation into the state of the trust fund, and 
all cestuisque trust who are dissatisfied with the administration 
of the trust estate, maj^ on petition, have such investigation con- 
ducted before one of the masters, or one of the chief clerks, 
belonging to the Court of Chancery in London ; or before one of 
the registrars of the Court of Bankruptcy in the country ; and 
which master, chief clerk, or registrar, shall make a report of the 
condition of such trust estate, and direct such proceedings to be 
taken for correcting errors, with regard to its administration, as 
should appear desirabla 

Such a proceeding, it may be objected, will not have the eflFect 
of discharging a trustee from liability ; but it will frequently 
accomplish what is more important still, by rescuing him from an 
erroneous course of proceeding, and directing him into a right 
path, so that the necessity for a discharge from liability will no 
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longer exist In fact, instead of guarding against the liability, 
the liability itself would be removed. It will also be a satisfactcNFy 
record of the trustee having discharged his duty aright, and may 
be referred to as such, when the estate has been properly admi- 
nistered. On the other hand, where a trustee is acting improperly, 
and refuses to submit to this inquiry, the cestnisque trust will 
have thereby ample warning that their property is in peril, and 
that they must adopt means for its rescua 

That something is now required to be done, is admitted by all 
who are conversant with the subject But as we cannot obtain 
at once a legislative measure, why not endeavour to obtain a 
remedy of another kind, which appears practical in itself, and 
may have the effect of allaying, to a large extent, the evil of 
which the complaints are now so general and so just ? Should 
the experiment thus tried be found to answer, it would probably 
form the basis of a comprehensive, and I trust, efficient legal 
enactment that would deal fully with this question, which is one 
of vital importance to the whole community. 



THE BAB EXAMINATION QUESTIONS. 

Teinity Term, 1859. 

Questions by the Reader on Constitutional Law and Legal 

History. 

1. At what era of our history is the right of every man 
detained in prison to a trial a clear principle of our constitution ? 

2. What was the limit which the charter of Henry the Third 
fixed to the amount of a fine ? 

3. What is the first instance of parliament giving a conditional 
assent to the demand of supply ? 

4. What is Bracton's view of the prerogative ? 

5. When were justices of assize first instituted ? 

6. When were writs of summons first issued to cities and 
boroughs ? 

7. When did deputies of cities and boroughs finally become an 
integral part of the legislature ? 

8. What events important to our constitutional history hap- 
pened during the reign of Richard the Second ? 
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9. What is the earliest authority in favour of the right of the 
House of Commons to origiaate mouey bills ? 

10. What ia the earliest assertion of the doctrine that the king 
ought not to take notice of matters pending in parliament? 

11. Mention any instance in which this constitutional rule was 
violated. 

12. Give an account of the manner in which secular peerages 
were created at the accession of Henry the Fourth. 

13. What was the origin of the court of high commission as 
it existed in the time of Charles the First ? 

14 What was the case of Bates, in James the First's time ? 

15. Give an account of the case of Cavendish, in the reiga 
of Elizabeth. 

16. Mention any instances in which the right of impeachment 
was exercised by the Commons in the reign of James the First 

17. When were feudal tenui'es finally abolished ? 

18. State the date and purport of the Act of Settlement. 

19. Give an account of the causes which led to the trial of 
Sacheverell, and of the principles it established. 

Equity. 

1. A sufficient answer to a bill having been filed, what are the 
courses which are open to the plaintiff? Mention the advantages 
and disadvantages attendant upon each. 

2. What is meant by the expression that a suit is abated? 
Can an abatement be partial ? In what manner is an abatement 
remedied according to the present, and in what manner was it 
remedied according to the former, practice of the court ? 

3. With what view is a plaintiff empowered to enforce an 
answer to interrogatories from a defendant 1 No interrogatories 
having been filed by the plaintiff, is it ever, and when, expedient 
for the defendant that he should file an answer to the bill ? 

4. A bill is filed by A. to set aside a sale by his trustee to B., 
on the ground that it constituted a breach of trust. B. files a 
plea^ alleging simply that he is a purchaser for valuable consider- 
ation. A. replies to the plea, which is proved to be true. 
What will be the result of the suit? 

5. A. dies intestate, leaving a wife, a first cousin, and a great 
nephew, but no issue or other relations. In what manner shall 
A.'s personal estate be divided ? State the general rules applic- 
able to the case proposed. 

6. A., who is entitled to certain railway shares standing in his 
name, enters into a written contract with B. for the sale of the 
shares to him ; B. refusing to perform his contract, can A main- 
tain a bill praying that B. may be decreed to accept a transfer of 
the shares and to pay the purchase-money ? 
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7. Bj a post-naptul settlement A. conyeys a freehold house, 
of wLich be is seised in fee, to trustees, upon trusts for the benefit 
of his wife and cbildrea He also, by the same instnimeot, 
declares that he stands possessed of a sum of stock standiog in bi^ 
name upon the like trusta Subsequently, for valuable consider- 
ation, A. transfers the stock to B., and also for valuable consider- 
ation executes a deed purporting to convey the house to him. R, 
at the time of the consideration paid, has notice of the settlement. 
Have the wife and children of A. a remedy to any and what 
extent against R t 

8. Explain what is meant by the expresdon ^^ marshallingf 
assets." A legacy having been bequeathed to a charitable insti- 
tution, will the doctrine of marshalling be applied in favour of 
the legacy 7 State the grounds on which the court proceeds io 
audicasea 

9. A freehold estate is devised to A. and B. and their heirs. 
They take possession of the land, purchase stock (for the payment 
of which they contribute equally), and carry on the business of 
farmers upon the land. A. dies about twelve months afterwards, 
and before any settlement of accounts has taken place. The 
personal representative of A. requires that the land should be 
sold and the proceeds equally divided between himself and E 
Can this claim be enforced ? 

10. An estate is settled upon A. for life without impeachmeut 
of waste, remainder to B. for life, remainder to C. for life, 
rema'mder to D. in fee. A. cuts down ornamental timber on the 
estate, and threatens to cut down more. Is C. entitled to any 
and what relief in respect of the waste committed and to be com- 
mitted ; Istly, at law; 2ndly, in equity ? 

11. A. lends B. a sum of money, the repayment of which is 
secured by the joint bond of B. and C. B. dies, the del)t still 
remaining unpaid. C. then pays off the bond. Has 0. any 
and what demand against the estate of B. ? Has any change 
recently taken place in the law on this subject ? 

12. A., by his will, after directing that all his debts shall be 
paid, gives a freehold estate to B., upon trusts for sale and 
division of the proceeds between C. and D. ; but the will does not 
expressly empower R to give a receipt for the purchase-money. 
Can a purchaser safely dispense with the concurrence of C. and 
D. in the conveyance ? 

13. A. mortgages an estate to B. C. afterwards obtains judg- 
ment in an action of debt against A. in one of the superior courts, 
and the judgment is duly registered. D., without notice of C. s 
judgment, then also obtains judgment in a similar action against 
A., and the second judgment is likewise registered. D. afterwards 
pays off B.'s mortgage and takes a conveyance from B. Which of 
the two judgments is entitled to priority ? 
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14. A. bequeaths £1000 to B., upon trust for 0. B, is also 
trustee under a deed of settlement, by which he declared that he 
would stand possessed of a sum of £500, upon trust for D. B. 
appropriates both sums to his own use, and dies possessed of 
personal property to the value of £750 only, and of no real 
property. He is at his death under no liabilities except those 
axismg from the breaches of trust. A suit being instituted for 
the administration of his estate, claims are brought in on behalf 
of C. and D. How shall the assets be applied ? 

15. A., a feme sole, is lessee of certain lands for a term of 
years. Other lands are vested in B. for a term of years as trustee 
for A. : and a sum of stock is standing in B.'s name, upon trust 
to pay the dividends to A. for life. A. marries without settle- 
ment, and afterwards concurs with her husband in mortgaging all 
her leasehold property and her interest in the stock. The 
mortgagee files a bill to enforce his security, but A (who resides 
with and is supported by her husband) insists on her equity to a 
settlement. Will her claim be successful to any and what 
extent ? 

16. A. mortgages an estate to his bankers as a security for a 
balance then due to them from him, and for any future advances 
which they may make on his account. A. then mortgages the 
same estate to B., who has no notice of the bankers' security. 
They, with notice of B/s security, afterwards make further 
advances to A. Are the bankers entitled as regards these 
advances to priority over B.'s mortgage ? 

17. A married woman has an estate for life, for her separate 
use, in a sum of stock, and she has a general power of appoint- 
ment by will over the stock itself. She signs several promissory 
notes for good consideration, bequeaths the stock to her children,^ 
and dies. Are the holders of the notes entitled to be paid out of 
the stock ? 

18. A. conveys an estate to B. "in consideration of B. 
entering into the covenant thereinafter contained " — that is to 
say, a covenant by B. to pay A. an annuity for the life of A. 
The annuity falls into arrear, and B. dies insolvent. Has A. any 
remedy against the estate ? 

Note, — Where an opinion is required and given, the reasons 
on which it is founded must also be stated. It is not essential 
that authorities should be quoted, but whenever they are 
remembered, this should be done. 

On the Common Law. 

1. Explain what is meant by an "executed consideration.'' 
And show how the rule is to be understood, that " an executed 
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consideration/' even when moved by an antecedent request, will 
support no promise other than such as the law may imply. 

S. What were tlie facts in Collins V. Blantern, and what 
principle is deducible from that case? 

3. What do you understand by a plea of '* accord and satis- 
faction?'' 

4. What is the meaning of the term ''accommodation bill?" 
What liability does the acceptor of such a bill incur towards the 
drawer ? and towards an indorsee ? 

5. What is the duration of an ordinary writ of summons? 
And when sliould it be specially indorsed ? 

6. What is put in issue by pleading " non assumpsit " to a 
declaration on a special contract ? 

7. Distiuguish between a judicial and an extra-judicial con- 
fession. State the principal limitations to the admissibility of 
the latter in evidence against an accused. 

8. Mention various modes in which a civil injury may be 
redressed by the mere act of the party aggrieved. 

9. What provision is contained in the Common Law Procedure 
Act, 1854, having reference to an action upon a bill of exchange 
or other negotiable instrument which has been lost ? 

10. How may evidence of an act or a declaration, not other- 
wise admissible, sometimes be so, as forming part of the resgestcB t 

11. Cite cases illustrating the rule that ''a plaintiff is not 
entitled to recover in respect of any damage that is too remote,'^ 

12. How are the requirements of the 17th section of the Statute 
of Frauds ordinarily complied with, so that the purchaser of a 
chattel at a sale by auction may be bound ? 

13. State the period of limitation in an action of (1) detinue, 
(2) trover, (3) trespass for assault, (4) case for slander. 

14. How does a demurrer differ from a plea? Is it competent 
to a party to plead and demur to the same pleading ? 

15. What statutory provision is now in force regulating the 
joinder of different causes of action in the same suit ? 

16 What time is allowed for pleading in barf and in abate- 
ment? 

17. Define the offence of murder — and of manslaughter— and 
state the form of indictment in either case. 

18. What point was decided in Dalby v. The India and 
London Life Assurance Company i and what earlier decision 
was overruled by that case ? 

19. In what respect does a pawn differ from ikdien ? and from 
a mortgage f 

20. Explain fully the rule of our Common Law, that " a chose 
in action is not assignable.'' Specify various exceptions — ^statu- 
tory or otherwise — to this rule. 
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21. How may a non-joinder of plaintiffs be amended before 
trial ? 

22. Illustrate the doctrine of estoppel by reference, (I) to the 
judgment of a Court of Becord^ (2) to a bond, (3) to a bill of 

exchange. 

On the Law of Reed Property, 

1. Into what two broad divisions is property in England divid- 
ed? To which of those divisions will the following interests in 
land belong : — a term of 1000 years ; a term of 99 years, if 
A. B. shall so long live ; an estate for one's own life ; an estate 
for the life of another person ; an estate during the widowhood of 
a woman ; the next presentation to a living ? 

2. What words used in a will governed by the old law of wills 
would pass the fee-simple of land to a devisee without words of 
inheritance ? What is the new law on this point I 

3. What length of title to real estate can be demanded by a 
purchaser on an unrestricted contract ? When is a title held to 
be " marketable I " 

4. Where is the legal estate in the following limitations respec- 
tively : — 1. Bargain and sale to or in favour of A. B. and his 
heirs, to the use of 0. D. and his heirs. 2. Covenant to stand 
seised in favour of A. B. and his heirs, to the use of C. D. and his 
heirs. 3. Feoffment or grant to A. B. and his heirs, to the use of 
C. D. and his heirs. 4. Appointment (under a power) to A B. 
and his heirs, to the use of C. D. and his heirs ? Give the reasons 
for your answers. 

5. There are a few cases in which technical words are absolutely 
necessary in assurances of real estate. What are those cases 1 

6. Classify assurances under the heads "tortious" and " inno- 
cent." Explain these terms, and state how and by what means 
the distinction has been abolished. 

7. Can property be so settled upon a male in any, and, if any, 
what mode, that his creditors may have no claim either upon the 
corpus or the income ? 

8. What acts may tenants for life, impeachable and not 
impeachable for waste, do or permit in respect of the dealing with 
or management of the settled estate ? 

9. What property may, and what may not be legally given by 
will for charitable purposes ? What is the best form of gift for 
that purpose t If a testator simply gives a legacy of £1000 to a 
charity, and dies leaving a freehold estate worth £5000, and con- 
sols worth £4000, what is the result as to the charitable legacy ? 

10. Late cases have shown that it is possible for a testator to 
evade the prohibitions of the so-called Mortmain Act. State the 
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408 Tk€ Bar Ejnmination Quesiiong. 



jUmm adopted in the cMes referred to, and explain the jffindple 
upon which the devises were njAeld. 

11. Under what circinnstances may a purchaser, even with 
notice of a prior olgection to title^ obtain a good title ? 

12. Who are the necessary parties to a deed barring an estate 
tiul created by an ordinary marriage settlement T What addi- 
tional ceremony is necessary for the perfecting of the disentailing 
deed t R, being mcurtgagee in fee of A-'s estate, dies intestate ; 
who are the necessary parties to a re-conveyance or transfer of the 
mortgaged property, and for what reasons t 

13. What are ** springing nses** and ^shifting uses'* respec- 
ttrelj T Give examples of each classy and show in what way thej 
do not conform to the common law. 

14. Define a contingoit remainder, and fpYe the three modes 
in which it might formerly have been destroyed. What is the 
effect of a late act upon the destmctibility of contingent remain- 
ders? 

15 Explain the doctrine of taddng. What debts may be 
tacked by a first mortgagee having the legal estate, and against 
what persons t 

16. State the rule of Equity with respect to the marshalling of 
securities as between the mortgagees and incumbrancers of the 
same mortgagor. 

17. Give instances in which the person entitled to the first 
charge upon an estate has lost the benefit of that charge by the 
effect of merger. 

18. How are powers operating under the Statute of Uses di- 
vided ? Which of those powers may, and which may not^ be 
released or extinguished by the act of the donee? 

19. In what cases do executors take an implied power to sell 
a testator's real estate t and if in those cases one of the executors 
named dies^ can the survivors sell, and make a good title to the 
real estate ? 

20. If the donor of a power widies the discretion in the donees 
to be transmissible, what is the best form of such a power T 

Jurisprudence and the Civil Law. 

1. What was the probable origin of the Prsetor's edictal juris- 
diction ? Give a brief account of the principles on which it was 
ultimately exercised. 

2. Assuming that the jus honorarium of the Romans corre^ 
sponded with the equity of the English Court of Chancery, explaii^ 
how it was that law and equity were administered by the Soman 
tribunals without a conflict of jurisdictions. 

3. Illustrate the distinction between res mancipi and res n0C 
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mandpi, by analogous distinctions in our own and any other 
jurisprudence. When Justinian put an end to this distinction, 
what other changes did the step taken by him inevitably entail ? 

4. Define an obligation, and explain what is meant by saying 
tbat, in Koman law, an obligation includes the right as well as 
the duty. 

5. What external solemnities does the modem civil law require 
in a valid testament ? Can a codicil be executed with fewer or 
diflferent solemnities ? 

6. To what extent does the Roman law forbid the disinherison 
of children by will ? How far are its provisions extended in the 
Code Napoleon ? 

7. How far does the relation of fiduciary and fidei-commissary 
heir, and of fiduciary and fidei-commissary legatee, resemble that 
of trustee and cestui que trust under English law? When Jus- 
tinian attached to legacies the qualities of Jidei-commissa, in 
what did the importance of the change consist 7 

8. Under what circumstances does Roman law permit a bequest 
to be made of the following : — (1) Things belonging to the heir. 
(2) Things belonging neither to the testator nor to the heir, (3) 
Things not in existence. (4) Things once belonging to the 
testator, but alienated by him before death ? 

9. What was the Heir's Falcidian portion? What was the 
policy of the Falcidian statute and of those enactments, having 
the same object, which preceded it ? 

10. What rules are followed as respects impossible conditions, 
when they are inserted — (1) in testaments ; (2) in contracts ? 

11. At what moment is a Roman contract of sale complete, 
and what obligations between vendor and vendee arise immedi- 
ately on its completion ? 

12. What are the rights and duties of co-sureties under Roman 
law, (1) by the jus civile, (2) as modified by Imperial Constitu- 
tions ? 

13. Define a quasi contract, and state which of the essential 
ingredients of a true contract is wanting in it. 

14« How do the English and Roman law differ as respects the 
rights of the bond fide possessor of another man's property ? 

15. Explain the meaning and application of the following 
maxims and rules : — 

(1.) Froximus est cui nemo antecedit ; supremus est quern 
nemo sequitur. 

(2.) Nemo potest mutare consilium suum in alterius in- 
juriam. 

(3.) Non solet deterior conditio fieri eorum qui litem con- 
testati sunt, sed plerumque melior. 

(4) Rapienda occasio est quse prsebet benignius responsum. 
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(5). Fraudis iDterpretatio semper in jure civil! non ex 
eventu dantaxat sed ex coDsilio quoque desideratar. 

General Paper. 

1. Trace the progress of party during the reign of Charles the 
Second. 

2. Give an account of the law of treason from the time of 
Edward the Sixth downwards. 

3. Give an account of the influence of the crown in the balance 
of the constitution from the reign of Edward the First to the 
revolution of 1688. 

4. An estate is conveyed to A. and his heirs, upon trust for B. 
and his heirs. A« is attainted of felony, and dies intestate. 
B. afterwards dies intestate, and without heirs. To whom shall 
the land belong T 

5. A., by settlement made on his marriage, covenants with 
trustees to lay out £10,000 in the purchase of lands, and to settle 
them on himself for life, with remainder to his wife for life, with 
remainder to the sons of the marriage successively in tail, with 
remainder to his own heirs. The wife dies in the lifetime of the 
husband, without ever having had issue : then the husband dies 
intestate. Soon after the marriage he had laid out £4,000 in the 
purchase of lands, which were conveyed to himself and his heirs, 
and so stood limited at his decease. A's heir claims the land 
purchased, and £J 0,000 out of A.'s personal estate. To what is 
the heir entitled ? 

6. A fund is settled upon trust for such of the tenant for life's 
children, and in such shares as he shall appoint, and, in default of 
appointment, for the children equally. He has two daughters, 
and appoints the whole fund to one, on an understanding, but 
not an absolute agreement, that she will settle a moiety on her 
sister for life, with remainder to her sister's children. The settle- 
ment is executed by the appointee accordingly, and without the 
knowledge of her sister. The father then dies. Is the settlement 
unimpeachable? 

7. Specify various exceptions to the rule, that " there is no 
implied warranty of title in the contract of sale of a personal 
chattel." In what recent cases has this rule been discussed ? 

8. A customer, entering a shop, sees lying on the floor a roll 
of bank-notes, which he picks up and afterwards hands to the 
shopkeeper, with express instructions to find out, if possible, the 
owner of the notes, and restore them to him. The shopkeeper 
fails in discovering the owner; and when, after the lapse of some 
months, the notes are demanded of him by his customer, refuses 
to give them up to him. Which of these parties (the shopkeeper 
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and the customer) has the better right to the notes? Explain 
fully the grounds of your opinion. 

9. What view does our common law take of the case where a 
bailee of goods, without breaking bulk, fraudulently converts 
them to his own use ? And what change has been made in it by 
a recent statute ? 

1(X Trace and explain the changes in the common form of 
transfer of corporeal hereditaments from a period prior to the 
passing of the Statute of Frauds down to the present tima 

11. Contrast the old and new law of wills on the following 
points : — 1. The execution and revocation of wills. 2. The time 
from which a will speaks. 3. The expressions necessary to exer- 
cise a general power. 4. The construction of the words "die 
without issue." 

12. Explain the different rules by which trusts for sale and 
powers of sale, with reference to their devolution and transmission, 
are interpreted. 

13. Is there any rule against perpetuities in Eoman law? 
Give reasons for your answer. 

14. It is a maxim of Roman law that no man can give to 
another a better title to property than he enjoys himself. State 
how this rule can be reconciled with the principle of usucapion, 
and whether it obtains in English law. 

15. In what way has the feudal element in modern jurispru- 
dence affected the provisions of Roman law in respect of res 
nuUius f 



The studentship and certificates were awarded as follows : — A 
studentship of fifty guineas per annum, to continue for a period of 
three years, was awarded to James Anstie, Esq., of Lincoln's-inn. 

Certificates of honour of the first class were awarded to : — 
Joseph George Long Innes, Esq., of Lincoln's-inn ; Lewis 
William Cave, Esq., of the Inner Temple ; and Thomas Edward 
West, Esq., of the Inner Templa 

Certificates of having satisfactorily passed a public examination 
were awarded to ;— ^Lionel Uniacke Steele, Esq., of Gray's-inn ; 
George Lea, E sq,, of the Inner Temple ; William Neish, Esq., of 
Lincoln's-inn ; William Bradford, Esq., of the Middle Temple ; 
Michael Richard Barry, Esq., of Lincoln's-inn ; Henry Stewart 
Cunningham, Esq., of the Inner Temple; Robert Greenoak, 
Esq., of the Middle Temple j William Flood Yates, Esq., of the 
Inner Temple ; James Lowe, Esq., of the Middle Temple ; 
Thomas Nottidge, Esq., of Lincoln's- inn ; Joshua Strange 
Williams, Esq., of Lincoln's-inn ; and De Castro F. Lyne, Esq., 
of the Middle Temple. 



412 Report of Committee of Inns of Court. 



The Fjbst Report of the Committee of the Four Inns of 
Court, appointed to Reconsider the whole Subject of 
Legal Education. 

To the Benchers of the several Societies of Lincoln's In% the 
Inner Temple, the Middle Temple, and Qrays Inn. 

Mt Lords and Gentlemen, — I am directed by the committee 
of the four Inns of Court, appointed to reconsider the whole 
subject of legal education, to report to you that the committee, 
having entered upon their duties and held numerous meetings, 
have passed the following resolutions : — 

1. That it is expedient there should be an examination of 
students previous to admission at the Inns of Court 

2. That it is expedient there should be a compulsory examina- 
tion of students previous to being called to the bar. 

3. That the attendance of students at lectures be no longer 
compulsory. 

4 That it is expedient that no person be appointed to examine 
candidates for admission to the bar who has been engaged in 
giving lectures or private instruction to any of such candidates 
within two years before such examination. 

A sub-committee was appointed by the committee^ to report 
" on the proper mode of carrying into eflfect the resolution as to 
a preliminary examination of candidates for admission to the 
Inns of Court ; and also, whether any and what exceptions should 
be made in such examination; and further, to report on the 
proper mode of carrying into eflFect the resolution, that there 
shall be a compulsory examination previous to being called to the 
bar/' The sub-committee was constituted of the chairman and 
eight members of the committee, and made their report to the 
committee on the subjects referred to them on the 9th day of 
May, This report was taken into consideration by the committee, 
and, having been in some respects amended, was finally approved 
of and confirmed. The resolutions contained in such amended 
report are to the effect following : — 

On the Subject of the Preliminary Examination of Students 
previous to admission at an Inn of Court: — 

• 1. That every person who shaU have passed a public examina- 
tion at any of the Universities within the British dominions, be 
exempt from preliminary examination. 
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2. That the subjects of examination be as follows : — 

(a) The English and Latin languages. 
(&} English history. 

3. That the examination be conducted by a joint board, to be 
appointed by the four Inns of Court 

4. That, for constituting such board, each Inn do appoint six 
examiner& 

6. That the examiners do attend according to a rota to be fixed 
by themselves, and that two be a quorum. 

6. That meetings of the examiners of students applying for 
admission at either of the four Inns of Court be held at least 
^nce every week, between the 20th October and the 10th August 
in each year. 

7. That every student shall pay the sum of one guinea upon 
application for the form of admission. 

On the Subject of Examination of Students previously to their 

being called to the Bar: — 

8. That the examination shall include, at the option of the 
candidate, examination for honours dfi well as for certificates of 
sufficiency for call to the bar. 

9. That the examination shall be the act of the four Inns 
jointly, and conducted by examiners appointed for that purpose 
by the four societies. 

10. That the examiners be selected from the barristers, and 
that no bencher shall be an examiner, 

11. That the ei^aminations for pass certificates shall be held 
four times fir-year, but ei^aminations for honours twice only in each 
year. 

1^. That the subjects for the examinations of students desirous 
of being called to the bar shall be divided into two branches, 
consisting of the following subjects ;— ^ 

First branch — 

\. Constitutional law and legal history. 
%. Jurisprudence, especially private and public interna- 
tional law. 
3. Boman civil law. 

Second branch — 

1. Common law. 

2. Equity. 

3. The law of real property. 
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13. That no person shall be called to the bar unless he shall 
have received a certificate from the board of having passed a 
satisfactory examination, in at least one subject in each of the 
above branchea 

14. That the candidates for honours shall pass a satisfieu^tory 
examination in all the subjects of the above branches. 

Generally. 

15. That there be a superintending board, consisting of two 
benchers from each Inn of Courts for regulating the examinatioDS, 
and giving such directions respecting the same as may from time 
to time be required, and that any three of such benchers be a 
quorunL 

16. That the superintending board have power to give such 
directions as may from time to time be necessary as to the conduct 
of the examinations. 

I have the honour to be, your faithful and obedient servant, 

BiCHJlBD Bethell, Chairman of the Committee. 

CouvciL Chahbbb, LtRooLN'fl Init, 
37t& May, 1859. 
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Chancery. 

Paft 

1. EspiN V. Pemberton (4 Drew., 333; 28 L, J. Chanc, 308, 311)— 

Equitable and Legal Mortgages — Solicitor and Client — Notice — 
Negligence — Priority 416 

Common Law. 

2. Jackson v. Forster (28 L. J. Q. B., 166^ and in Error 18th Jane, 

1869) Policy of Insurance on Life — What is a bond fide Assignment 
for a valuable Consideration 427 

3. Loin)ON AND North Western Eailway Company v. Glyn (28 L. J. 

Q.B., 188) Fire Policy — ^Railway Co.'s Insuring Goods Ware- 
housed with Them 428 

4. LoFFT V, Dennis (28 Tj. J. Q.B., 168) Fire Insurance — House burnt 

down — Rent payable for Use and Occupation — Lord St. Leonards* 
Handy-Book observed upon 430 



1. EspiN V. Pemberton, 28 L. J. Chanc, (V. C. Kindersley) 

308 & (L.C.) 311 ; 4 Drew., 333. 

EqwUaUe and Legal Mortgages — Sotieitorand Client — Notice — Negligence — 

Priority, 

In 1855, the defendant Pemberton, a solicitor, borrowed of 
Espin, the plaintiff, a sum of £300, and, by way of security, 
deposited with Espin the lease of a house in Southampton-street, 
iBloomsbury, and the assignments of the same, and delivered to 
him a memorandum, whereby Pemberton agreed to execute an 
assignment of the premises to Espin, on being required so to do 
by him. In the month of April, 1857, Browne, a defendant, 
the stepson and articled clerk of Pemberton, lent Pemberton a 
sum 01 £1500, and on the 8th September, 1857, Pemberton 
assigned the house in Southampton«street to Browne (who waa 
then i^orant of the security to Espin) as a security for £500^ 
part of the sum of £1500. At the time the assignment was 
executed, B^o^^^le, for whom no separate solicitor acted, 
requested Pemberton to hand over to him the title-deeds; 
and subsequently he repeatedly asked for the deeds, but was 
informed by Pemberton that they were mislaid, and that he 
should have them when they could be found. 

The questions raised on this state of facts were : — firsti 
whether Pemberton must be considered as having acted as 
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Browiie*8 solicitor; and, inasmuch as Pemberton knew of the 
previous equitable mortgage to Espin, whether there was con- 
structive notice of the same to Browne ; and secondly, whether 
there was such negligence en the part of Browne, in not asking 
for the title-deed;*, as to postpone his legal estate to Espin'a 
equitable security. 

With respect to the first question, Kindersley, V.C, said :— * 
^^ In the case of Hewitt y. JLoosemore (9 Hare, 449), it appeara 
that Lord Justice Turner, then Vice-Chancellor, came to the 
conclusion, in a similar case to the present, where a mortgagor 
was himself a solicitor, and no solicitor was acting for the 
mortgagee, that there the mortgagor qua solicitor was to be 
considered as solicitor of the mortgagee. I confess I think I 
am bound to state, that if it were not for the opinion expressed 
in that case, I doubt whether I should arrive at a similar con* 
elusion ; but the long experience and ability of that learned judge 
are such, that although I should consider it probable that his 
opinion is right and mine wrong, yet I should hesitate to apply 
the principle in every case. It might be, for instance, that the 
intended mortgagee was a retired solicitor, and thought fit to 
act for himself. How could I say in such a ease, that, because 
the mortgagor happened to be a solicitor, he was to be con- 
sidered as solicitor for the mortgagee! Or, suppose the 
mortgagor were a barrister who was not in practice, he might 
say he could take care of himself, and could act for himself. It 
would be very hard in such a case to say, that he was therefore 
to be taken to have acted professionally for the mortgagee. I 
should also feel great difficulty in a case like the present, 
where the gentleman is being educated as a solicitor, and is, 
in fact, an articled clerk. He has got, at least, some know- 
ledge of what should be done. 1 do not see the reasonable- 
ness of saying, that because Mr. Pemberton was a solicitor, 
consequently he is to be treated as solicitor for his articled 
clerk, ^ Therefore, if it were not for the expression of opinion 
found in the case of Hewitt v. Loosemore, I should not have come 
to the same conclusion ; but as it is I dare say the Lord Justice 
is right and I am wrong. But suppose Pemberton were to be 
treated as solicitor for Browne in the transaction, it would be a 
monstrous perversion of the doctrine of constructive notice to 
say that, because Pemberton knew of a prior mortgage to the 
plaintiff, that is constructive notice to the subsequent mortgagee 
of the prior mortpge. It appears, however, that, in the same 
case I have mentioned, the same judge refused to add to the 
constructive solicitorship the additional ingredient of constructive 
notice, and I entirely concur in the justice of that conclusion." 

On this first question Lord Chancellor Chelmsford said : — 



Eapin v. Femberton. ill 

^' The notice which a principal is supposed to receive through a 
solicitor is generally treated as constructive notice ; but I cannot 
help thinking it would be better if it were classed under the 
head of actual notice. The notice which affects the principal 
through a solicitor, does not depend upon whether it is com- 
municated to him or not. If a person employs a solicitor who 
either knows, or has intimated to him in the course of his employ- 
ment, a fact that is hostile to his interest, he is bound by it, 
whether the fact is commimicated to or is concealed from him. 
Constructive notice is properly the knowledge which the court 
imputes to a person, the contrary presumption being so strong it 
cannot be allowed to be rebutted ; and the knowledge must 
exist either from his knowing something which ought to have 
put him on fturther inquiry, or from his wilfully abstaining from 
inquiry to avoid notice. I should, therefore, prefer calling the 
knowledge which a person has either by himself or his agent, 
actual knowledge ; or, if it is necessary to make a distinction 
between that which a person knows himself, and that which is 
known to his agent, the latter might, I think, be called imputed 
knowledge. Was Pemberton, then, who came to the transaction 
with a perfect knowledge of the plaintiff's incumbrance, the 
solicitor of the defendant ? I find it very difficult to accede to 
the proposition, however high the authority from which it pro- 
ceeds, that when a mortgagor is hiqiself a solicitor, and preparing 
the mortgage-deed, the mortgagee employing no other solicitor, 
the mortgagor must be considered to be the agent or solicitor of 
the mortgagee in the transaction. I think there must be some 
consent on the part of the mortgagee to constitute this relation. 
If he is imprudent enough to intrust his interest to the 
mortgagor, who is himself a solicitor, he may do so and take the 
consequences ; but he may not desire to have any solicitor, he 
considering himself equal to the protection of his own interest, 
and then his mere omission to communicate the circumstance to 
the mortgagor, who is preparing the deed, cannot constitute him 
the solicitor. If the mortgagor, under these circumstances, 
becomes the solicitor of the mortgagee, it is impossible to stop 
short in applying all the consequences of the relation, and then 
the knowledge which the mortgagor possesses becomes the 
knowledge of his client, the mortgagee. It is difficult to escape 
from this conclusion unless you apply the principle of Kennedy 
V. Green (3 Myl. & K., 699), and exclude this particular know- 
ledge ; because the mortgagor was committing a fraud in the 
transaction which he could not be presumed to communicate, or 
rather perhaps, because the very commission of the fraud broke 
off^ the relation of principal and agent, and therefore prevented 
•the possibility of imputing his knowledge to his client. I think 
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Femberton was not the solicitor of Browne in the assignment^ 
and there is not only no proof of consent that he should act in 
that capacity, but something approaching to a proof of the 
oootrarj." 

It is necessary, for the clear understanding of this case, that 
the cases of Kennedy v. Green, and Hewitt v. Looaemorey should 
be somewhat fully referred to. 

In the first of those cases, Bostock, a solicitor, obtained by 
fraud the execution of a deed by a Mrs. Kennedy, purporting 
to be an assignment to himself of a mortgage of a leasehold 
property, and subsequently purchased the equity of redemption. 
Sometime afterwards he purported to assign this property, by 
way of mortgage, to his father-in law, Earby. In the mortgage 
transaction between Bostock and Kirby, the latter employed no 
solicitor other than Bostock. Sir John Leach, M.B., held, that 
Bostock must be considered as the solicitor of Kirby, and that 
it was impossible for him, under these circumstances, to deny 
notice [t. «., legal and constructive notice] of the fraud com* 
mitted upon Mrs. Kennedy. The cause was reheard before 
Lord Brougham, C, who said, ^^ Bostock was acting as Mr. 
Kirby's solicitor in the transaction, and although, generally 
speaking, the knowledge obtained by a man's attorney or agent 
fixes himself^ if obtained while so employed and on the same 

business, yet it cannot here be said that Mr. 

Kirby is fixed with all which Bostock knew ; for the fraud prac- 
tised by Bostock upon Mr. Kirby himself, was of course concealed 
from him ; and so we may say would certainly be that other 
fraud which he had practised on Mrs. Kennedy. Indeed, that 
was only another part of the same fraud, another act of the 
same plot; and therefore I think we cannot, on this account 
alone, fix his client, Mr. Earby, any more than his other em- 
ployer, Mrs. Kennedy, with the Knowledge of his criminal 
proceedings. We must lay out of our view aU the knowledge, 
the actual and full knowledge, he had of his own fraud, and are 
not to hold Mr. Karby as cognisant — I mean, of course, cog- 
nisant in law and constructively — of that, merely because his 
solicitor, himself the contriver, the actor, and the gainer in the 
transaction, knew it all well." 

In Hewitt v. Loosemxyrey Bobert Loosemore, a solicitor, depo- 
sited a lease with Hewitt for securing a sum of money, and 
signed and delivered to Hewitt a memorandum that it was 
deposited for that purpose* Afterwards, Bobert Loosemore 
assigned the lease to John Loosemore, who had no actual notice 
of the former security by way of mortgage. John Loosemore 
employed no solicitor in this transaction, and Bobert Loosemore 
.prepared the assignment at his own expense. Upon the ^uec^ 
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tton, %vhetlier Robert Loosemore must be taken to have acted 
as the solicitor of John in the transaction of the mortgage, and 
whether, therefore, John had notice through Robert of the lease 
having been deposited with Hewitt, Turner, V.C., made the 
following observations: — "I think that where a mortgagor is 
himself a solicitor, and prepares the mortgage deed, the mort- 
gagee employing no other solicitor, the mortgagor must be con- 
sidered to be the agent or solicitor of the mortgagee in the 
transaction of the mortgage. The mortgagee in such cases 
trusts the mortgagor to discharge those duties which his own 
solicitor would discharge, if he thought proper to employ 
one ; and it can make no difference that the mortgagor is not 
paid by the mortgagee — the very nature of the transaction 
being, that all the expenses are borne by the mortgagor. I am 
of opinion, therefore, that Robert Loosemore must be considered 
to have been the aorent and solicitor of the defendant in the 
transaction of his mortgage ; but I do not think that the defen- 
dant is therefore to be considered to have had notice of the 
plaintiff's deposit; such notice wouhl be constructive merely, 
and constructive notice is knowledge which the court imputes to 
a party, upon a presumption so strong that it cannot be allowed 
to be rebutted, that the knowledge must have been communicat- 
ed ; and I cannot act upon such a presumption in the face of 
the evidence which the plaintiff himself has adduced. In 
determining this point in favour of the defendant, I desire it to 
be understood that I do not proceed upon the case of Kennedy 
V. Green. The well-founded and wholesome limitation upon the 
doctrine of constructive notice established by that case, does not 
appear to me to apply to the present. There was here no fraud 
in the original deposit with the plaintiff, and no fraud in the 
mortgage to the defendant, if the fact of the deposit with the 
plaintiff was communicated ; and it would, I think, be a mis- 
application of the case of Kennedy v. Green^ to hold that the 
fact of the deposit must be taken not to have been communicated, 
because it was a fraud to conceal it. So to apply the case would 
be, in trying the question, whether there were knowledge or not, 
to assume that there was fraud." 

In considering the question of constructive solicitorship, both 
Vice-Chancellor Kindersley and Lord Chelmsford seem to have 
overlooked the fact that the mortgage deed is, we may say, 
invariably prepared by the mortgagee's solicitor. Now, if the 
intended mortgagee w^ere, as supposed by the Vice-Chancellor, a 
retired solicitor, or a barrister " who could take care of himself," 
he ought, if he act for himself, to prepare the deed ; but if he 
should think proper to permit the mortgagor's solicitor to prepare 
the same, we cannot see why ** it would be very hard to say," 
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in the event of their being no evidence to the contrary, that the 
mortgagor s solicitor must be considered as having acted for both 
parties. 

With respect to the second question, Eanderslej, V.C, observ- 
ed, that no doubt the rule was, that where there was a subsequent 
mortgagee, though he had no notice of the prior mortgage, if he 
did not get in the title-deeds, then the court would consider that 
tantamount to a iraud, and that he had constructive notice of 
the prior mortgage ; but in the present case his Honour thought 
there was sufficient reason for Browne not obtaining the title- 
deeds. ^^ It appears that he did ask for them,"' remarked the 
Vice-Chancellor ; "in fact, they say he asked for them too 
much, and therefore they say he is charged with negligence in 
not making his requisitions more effectual ; but he is a young 
man, the articled clerk of the mortgagor, who married his mother, 
and the stepfather says, ^ You shall have the deeds as soon as I 
can get them,' and he further says, ^ you have got the assign- 
ment.' There is nothing in this to make the young man guilty 
of fraud, or to shew that he was assisting Pemberton to commit 
a fraud. J cannot in this case come to the conclusion, that 
there is any such negligence or omission with regard to not pro- 
curing the title-deeds, as to lead me to say that the defendant is 
not entitled to his security." 

In deciding this question, the Lord Chancellor was governed 
by Hewitt v. Loosemore and the earlier cases. Some of these 
cases we will now briefly advert to. Buller, J., in Goodtitie v. 
Morgan (1 T. R., 762), observed that it was an established rule 
in equity, that a second mortgagee who had the title-deeds with- 
out notice of any prior incumbrance should be preferred, because, 
if a mortgagee lend money upon mortgage, without taking the 
title-deeds, he enables the mortgagor to commit a fraud. Bat 
Lord Chancellor Thurlow,in Tourle v. Itand{2 Bro. C.C. 652),re. 
marked that it was to be wished that the cases in the Court of 
Chancery on which this opinion was grounded had been named, 
for he did not conceive that a first mortgagee not taking the deeds 
was alone sufficient to postpone him ; and in Penfier v. Jemmatt 
(2 Bro. C.C. 652, note). Lord Thurlow held that there must be a 
voluntary leaving of the deeds, to entitle the second mortgagee to 
have the prior mortgage postponed. In Evans v. Bicknell (6 Ves., 
183), Lord Eldon observed that Mr. Justice BuUer's proposition 
was not true, but did not wonder that it had been so stated; 
for in Ryall v. Rolle (1 Ves., 360 ; 1 Atk., 168), it is so stated by 
Mr. Justice Burnet, and without observation by the Lord Chan- 
cellor (Hardwicke), or the other learned persons (Lee, L. C. J«j 
and Parker, L. C. B ), by whom the Chancellor was assisted, as 
being contrary to the law of the Court of Chancery. — (S^e also 
4 Madd. 135.) 
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The general rule that nothing but fraud, or gross, or voluntary 
negligence in leaving title-deeds, will oust the priority of a legal 
mortgagee, was established in Plumb v. Fluitt (2 Anstr., 432). 
In that case, title-deeds were deposited with A. as a security for 
money ; the property was then conveyed to B. by way of mort- 
gage without notice of A.'s security. It came out in evidence 
that, on the mortgage being proposed, B. sent for the title-deeds ; 
the mortgagor then said he could not give them to him, but 
promised to bring them in a few days^ When the mortgage was 
to be executed, the mortgagor again excused himself for not 
bringing the title-deeds with him, but promised to send them 
next day, and two days after the mortgage was executed, he in- 
formed B. of A/s security. Eyre, L. C* B., held that B. had not 
been guilty of such gross and voluntary negligence as would 
postpone him to A. 

The doctrine established in Plumb v. Fluitt^ was reasserted by 
Lord Eldon in Evans v. Bicknell (6 Ves., 190), and in Martinez 
V. Cooper (2 Russ., 98). It was assented to by Sir Wm. Grant 
in Barnett v. Weston (12 Ves*, 133), and apparently by Sir John 
Leach in Harper v. Faulder (4 Madd., 138), who, however, did 
not there consider himself called upon to decide the general 
question ; it was followed by Lord Langdale in Farrow v. lieis 
(21 Beav., 18), and by Sir James Wigram and Lord Cottenham 
in Allen v. Wright (5 Hare, 272, and 11 Jur., 527; IG L. J. 
Ch., 370.) 

In Hewitt v. Loosemore, Turner, V.C., after referring to Plumb 
V. Fluitt, and the subsequent cases mentioned above, remarked ; 
— *• It was said in the argument that the cases to which I have 
referred could not be reconciled with the decision in Jackson v. 
Howe (2 S. and S., 472), with what fell from Lord Cottenham in 
Dryden v. Frost (3 My. and Cr., 673), and from Lord Langdale 
in Tylee v. Webh (6 Beav., 552), and with the determination of 
the late Vice-Chancellor of England in Worthington v. Morgan 
(16 Sim., 547). But upon examining those cases, I do not think 
they will be found inconsistent with Plumb v. Fluitt^ 

In Jackson v. Rowe, Mrs Jackson, under the settlement made 
on the marriage of her parents, and an appointment made after 
her father's death by her mother, was entitled, subject to the 
life-interest of her mother, to an estate in fee. The title-deeds 
of the estate were kept by Mrs. Jackson's mother, who married 
a second time, and, pretending to be seized in fee, conveyed 
the estate in consideration of marriage to her second husband in 
fee. Here it was held that the second husband, like every other 
purchaser, was bound to use due diligence in the investigation 
of the title before he accepted the conveyance of ^ the estate. 
With due diligence he must have discovered that his intended 
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wife had only a life estate* ^^ In Jackson y. RowCj* said Turner, 
V.C. (9 Hare 457), **the question was not whether a prior 
equitable title could prevail against a subsequent legal one, but 
whether there was a good equitable defence agiunst a prior legal 
title ; and it did not appear that any inquiry whatever had been 
made about the title-deeds." 

In Dryden y. Frosty Lord Cottenham observed, that '^ John 
Frost, the mortga<;ee, was in this case taking the title from a 
purchaser who was not in possession of the title-deeds. They 
were in the possession of the plaintiff^ a circumstance which, 
according to the authority of Hiem v. Mill (13 Ves., 112), was 
of itself sufficient notice of the title of the party in possession 
of them." The facts of the case of Dryden v. Frost do not 
appear from the report ; but the facts in Hiem v. MUl were, that 
a purchaser for valuable consideration, though apprised that the 
title-deeds were in the hands of a third party, did not choose to 
inquire of him whether he had a claim upon the estate ; and as 
Lord Cottenham, in Dryden v. Frosty referred to Hiem v. Mill as 
an authority, it is to be assumed that Frost, the mortgagee, had 
notice that the deeds were in the hands of Dryden, the plaintifi^ 
** in which case," said Turner, V.C, in Hewitt v. Ijoosemorey 
" both according to Hiem v. MUl^ and Birch v. JEllames (2 Aust., 
427), and with reference to the doctrine of the court as to 
estates in the possession of tenants, he was bound to make 
further inquiry." 

In Tylee v. fVebby Robert Webb, a copyholder, deposited the 
copy of the Court roll, shewing his admittance to the property 
iti question, with Messrs. Tylee, as a security for money. Upon 
the death of Robert Webb, Thomas Webb, his son, was admit* 
ted tenant of the estate, and received a copy of the roll, dated 
7th Nov., 1833, stating that Thomas Webb had been admitted as 
the only son and heir of Robert Webb, who held by copy of 
Court roll, dated 18th Dec, 1829. The copy of the 7th Nov., 
1833, was deposited by Thomas Webb with Hinton, aa a 
security fcr money. Lord Langdale said, ** I incline to think 
that Hinton, who knew that Thomas Webb had been admitted 
only in his character of heir of Robert Webb, and that Robert 
Webb had been admitted under copy of Court roll, dated 18th 
Dec, 1829, must be deemed to have known that Robert Webb, 
having that copy of Court roll, might have deposited it so as to 
create an equitable charge upon the estate, and consequently 
ought to have required its production before he advanced his 
money." But as was observed by Turner, V.C, in Hewitt v. 
Loosemore^ there was no question in Tylee v. PFehh as to the 
legal estate. Messrs. Tylee and Hinton were hoihjxiQVQ equitable 
mortgagees by deposit. 
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In Worlhingion v. Morgan^ Oorbett agreed to purchase an 
eatate for £1400, of which £4JdO was to be paid on the comple- 
tion of the purchase, and the residue to be secured by a mortgage 
of the estate agreed to be purchased. The estate was conveyed 
to Corbett, who paid d£'40Q as agreed, but neglected to execute 
any mortgage to secure the residue of the purchase-money. 
Neither the title-deeds nor the oonveyance to Corbett were 
delivered'ta him by the vendors. After a lapse of three years, a 
mortgage was executed by Oorbett to the plaintiffs, his vendors ; 
but in the interval he had n^ortgaged the estate to Morgan 
without the knowledge of the plaintiffs. It was admitted that 
neither Morgan, nor any person in his behalf, investigated the 
title to the estate, or required to see the title-deeds or the 
conveyance to Corbett. The Vioe-Chancellor of England 
remarked, that he entirely acquiesced in what was said by the 
Lord Chancellor in Allen v. Knight^ but the case was quite 
different from that. The Vice-Chancellor held that the lien 
of the plaintifFs was unaffected by Morgan's mortgage, on the 
ground that it was the duty of Morgan to, ask for the deeds* 

" The law, therefore, as 1 collect it from the authorities," said 
V. C. Turner in Hewitts v. Loosemore^ ^^ stands thus: — That a 
legal mortgagee is not to be postponed to a prior equitable one, 
upon the ground of his not having got in the title-deeds, unless 
there be fraud, or gross and wilfiil negligence to the mortgagee, 
if he has bond fide inquired for the deeds, and a reasonable 
excuse has been given for the non-delivery of them ; but that 
the court will impute fraud, or gross and wilful negligence, tot 
the mortgagee if he omits all inquiry as to the deeds. And I 
think there is much principle both in the rule and the distinctions 
upon it. When this court is called upon to postpone a lega^ 
mortgagee, its powers are invoked to take away a legal right ; 
and I see no ground which can justify it in doing so, except 
fraud, or gross and wilful negligence, which in the eye of tma 
court amounts to fraud ; and I think that, in transactions of sale 
and mortgage of estates, if there be no inquiry as to the titles 
deeds, which constitute the sole evidence of the title to such 
property, the court is justified in assuming that the purchaser oy 
mortgagee has abstained from making the inquiry, from a 
suspicion that his title would be affected if it was made, and is 
therefore bound to impute to him the knowledge which the 
inquiry, if made, would have imparted. But I think, that where 
bond fide inquiry is made, and a reasonable excuse given, there 
IS no ground for imputing the suspicion, or the notice Tyhich is 
consequent upon it." 

In Hewitt v. Loosemorej the facts were, that John Loosemore, 
the legal mortgagee, who was a farmer, unacquainted with lega.^ 
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foriiiSy upon the indenture of mortgage being handed to him, 
inquired of Robert Loosemore, the mortgiigor^ whether the 
lease ought not to be delivered to him as well. Kobert Loose- 
more replied that it should ; but that, as he was rather busy 
then, he would look for it, and give it to John when he next 
came to market. 

Turner, V.C, applying the principles he had enunciated to 
this particular case, was of opinion that a sufficient case for 
postponing John Loosemore had not been made out. 

Lord Chelmsford, in his judgment in the case of JEspin v. 
Pemberton^ observed that it was said that the doctrine thus laid 
down by Turner, V.C, was new, and that the decision had not 
given satisfaction to the profession; but Lord Chelmsford 
thought that the judgment was consonant with the prior deci* 
sions. His lordship then said — "That the inquiry made by 
Browne precluded the possibility of supposing that he abstained 
from all inquiry for fear of hearing something adverse to the 
title, and the answer which he received was a sufficient excuse 
to induce him not to prosecute his inquiries further. The case, 
indeed, bears a singular resemblance in all respects to the case 
of Plumb V. Fluiti, which has been followed in the various cases 
cited in Hetciit v. Loosemore. It is said that this case is oi 
great importance to the commercial world, and that the doc- 
trine which it asserts will alarm bankers and others who have 
advanced their money upon the deposit of deeds, and that they 
will be rendered liable to have their securities affected by secret 
assignments ; but the only effect of such a doctrine^ if it were 
new, would be to prevent persons obtaining advances of money 
with such facility upon the deposit of their deeds, and whether 
any great mischief would arise from a check being put upon 
equitable mortgages of this description may be extremely ques- 
tionable. Tlie law, however, has been settled for a great num- 
ber of years, at least from the time of Plumb v, Fluitt, which is 
now sixty years ago, and it has not been found that it has ren-r 
dered persons unwilling to advance money upon such securities. 
But considerations such as these can have no effect, unless to 
prevent any new rule of law being laid down ; and. whatever 
the consequences may be, I am bound by the prior decisions, and 
I am only following the uniform course of them when I arrive 
at the conclusion, that there is no such gross neglect on the part 
of Browne in not pursuing the inquiry he had made, as would 
induce the presumption of notice of the plaintifTs incumbrance." 

In Espin v. Pemberton, no reference was made to the case of 
Atterbury v. Waliis (25 L. J., ch. 792), in which the facts were 
as follows : — In 1835 Parsons conveyed to Lampray, a solicitor, 
hereditaments in Warwick and other hereditanjents, by way of 
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mortgage to secure £450, subject as to the hereditaments ih 
W^i-rwick to a prior mortgage to Warder. In 1838 Lampray 
Assigned by way of mortgage to certain persons (represented at 
the time of the suit by Atterbury), amongst other sums, the debt 
of £450, and all deeds, &;c.9 relating to the same. In 1839 
Warder, L£|,mpray, and Parsons joined in a mortgage of the 
Warwick property to Wallis, in which no mention was made of 
the security effected by Lampray in 1838 ; but Lampray cove- 
nanted to produce the mortgage of 1835. Atterbury alleged that 
Ls^mpray had acted as the solicitor of all parties on the occasion 
of the mortgage to Wallis, and charged him with notice of the 
assignment of 1838, and with negligence in not requiring the 
delivery or production of that deed. Wallis, who wa43 a farmer, 
denied that he had employed I^ampray as his solicitor, and 
stated that he had employed no solicitor at all ; he was ill at 
the time, and had left the matter to his brother, a corn-dealer, 
who, as well as Lampray, had since died, There was no evidence 
produced from Lampraj^s books to show that he had acted as 
Wallis's solicitor. The Master of the Rolls held that there was not 
sufficient evidence for treating Lampray as Wallis's solicitor, and 
that Wallis had not been guilty of culpable negligence, as 
charged. Sir John Romilly was of opinion that if a solicitor had 
forborne to ask for the production of the mortgage deed of 1 835, 
but had been satisfied with a statement made by the mortgagor 
that it included other property, and that therefore it could not 
be delivered up, that would not have been such conduct as to fix 
the solicitor necessarily with notice that the mortgage had been 
assigned. This opinion of the Master of the Rolls is certainly 
somewhat inexplicable. We do not see why a deed should not 
be produced because it cannot be delivered up. If Wallis, before 
taking a release of Lampray's mortgage, had insi^sted upon the 
production of the deed, he must necessarily have found out that 
it was in the hands of some other person, i^nless indeed Lampray 
should have managed by fraud to gain possession of the deed for 
a time, as was the case in Peter v. RusseU (1 Eq. Ca. Abr. 331). 

The Lords Justices, however, were of opinion that Lampray 
did act as Wallis's solicitor? and that this connection affected 
Wallis with notice, and consequently the question of negligence, 
in not requiring production of the mortgage deed of 1835, was 
not decided by their lordships ; but the Lo;-d Justice Turner 
nevertheless referred to Hewitt v. Loosemore^ and said that he. 
continued of the same opinion t^s he had expres8e4 in that 
case with respect to the necessity of making inquiry about deeds. 

What amount of negligence will be considered by the court asi 
gross and cidpable negligence, depends upon the circumstances 
of each case. Thus Lord Cranworth, in Ware v. I^ard Ifmoni 
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(4 De G., 'SL & G., 473), obaerved that where a person has not 
actual notice, he ought not to be treated as if he had notice, 
unless the circumstances are such as enable the court to say, 
not only that he might have acquired, but also that he ought to 
have acquii-ed, the notice with which it is sought to affect him— 
that he would have acquired it but for his gross negligence. 
** The question," proceeded his lordship, ** when it is sought to 
affect a purchaser with constructive notice, is not whether he had 
the means of obtaining, and might by prudent caution have 
obtained, the knowledge in question, but whether the not 
obtaining it was an act of gross or culpable negligence. It is 
obvious that no definite rule as to what will amoimt to gross or 
culpable negligence, so as to meet every case, can possibly be 
laid down.*' 

The following cases, not cited in Espin v. Pemberton, relate to 
the question of negligence :-— Whiibread v. Jordan (1 Y. & C), 
Eq. Exch., 303) ; Waldon v. Sloper (I Drew, 193); Rice v. Bice 
(2 Drew, 73); Jones v. fVtlliams (5 W, R, 775); Roberts v. Crofi 
(5 W. R., 773, S. C. in App., 27, L. J. Ch., 220) ; Colt/er v. tHndi 
(19 Beav, 500 ; S. C. in App., 5 H. L. Cas., 905 ; 26 L. J. Ch., 
65) ; and Perry-Herrick v. Aitwood (27 L. J. Ch., 121). 

The onus of proving gross negligence lies on the person who 
seeks to postpone the prior or legal incumbrancer. — Carters* 
CaW^ (3 K. and J., 617). 

That Lord Chelmsford and V. C. Kindersley, in Espin v. Pemr 
befionj followed the current of authority, cannot we think be 
doubted, for Browne could not be said to have been guilty of 
gross negligence. Nor was any new doctrine laid down in 
Espin V. Femberton, The rule that nothing short of gross negli- 
gence will postpone a legal mortgage without the title-deeds, 
was stated by Lord Cranworth in Colyer v. Finch^ and again in 
Perry-Herrick v. Attwood^ to have been established beyond a 
doubt. That buch should be the rule is however, we think, to be 
regretted. L. C. B. Eyre, in Plumb v. Fluitty and Lord Eldon, 
in Evans v. Bicknelly remarked, that they should have been glad 
to find the rule the other way ; and Lord Cranworth, in Perrt/" 
Serrick v. Attwooc/j observed, that in his opinion the rule often 
led to great hardship. Lord Eldon thought, if those cases were 
excepted in which, from the nature of the title, the deeds might 
be honestly out of the possession fas, for instance, in cases of 
joint tenancy and tenancy in common), such a rule as laid down 
by Mr. Justice BuUer (and to which we have referred above), 
would avoid a great deal of fraud in mortgage titles, "upon 
which," added Lord Eldon, "this observation arises— that no 
man can tell when he is perfectly secure." 

On the other hand, both Lord Chelmsford and V. C. Kin- 
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deraley seem to think it questionable whether any mischief would 
arise irom a check being put upon equitable mortgages by deposit* 
We cannot but think that the general opinion will^ in this respect, 
be opposed to that of those learned judges. Any check of this 
kind, which would prevent commercial men from obtaining 
advances on eudden emergencies at a moment's notice, cannot, 
to use the words of the Kegistration Commissioners in their 
report of 1857, be contemplated in a great commefcial country 
without apprehension and alarm. 

How far the questions considered in Espin v. Pevnber" 
ton may be affected by the clause relating to notice in Lord St. 
Leonards' bill ^ to amend the law of property, is not quite clear. 
The clause referred to is to the effect, that no bondjide pur- 
chaser for vsduable consideration, or mortgagee, shaji be bound 
by any ether than actucU notice ©f a charge affecting property. 
Now, the late Vice-Chancellcwr of England held, that " notice to 
a solicitor was actual notice to the chent." — TtmstaU v. Trappes 
(3 Sim. 307). If this be upheld, then it is clear that the first 
question considered in Espin v. Pemherton will net be affected 
by the clause alluded to. 

With respect to the second question, it remains to be seen 
whether courts of equity will give up their jurisdiction in cases 
of gross negligence, amounting to what the Courts may deem to 
be fraud. But if tJie effect of this clau«e in Lord St. Leonards* 
biU be to render it perfectly immaterial whether a purchaser, 
without actual notice of a charge, inquire after the deeds or not, 
se as to render equitable mortgages by deposit impossible, then 
the result must be contemplated with ^* apprehension and alarm." 



2. Jackson v, Forster. 28 L. J. Q. B., 166. (Confirmed 

on Appeal, 7 W. Eep., 578, 18th June, 1859.) 
Whai is a ho'ivdfide assignment for valuable consideration of a Life Policy f 

In Hilary Term of the current year, two cases relating to 
the contract of Insurance were argued and decided in the Court 
of Queen's Bench, which, amongst other things, serve to shew 
that the language employed by insurance oflSces on this branch 
of the law is in a very imperfect state ; considering the importance 
of insurance to commerce, and the extent to which the practice 
of insuring now enters into all the business of modem life, these 
cases deserve attention. 

The first case we shall refer to is that of Jackson v. Forster 
(28 L. J., 166, Q.B., confirmed in Error). The condition in 

1 The bill has passed the House of Lords, but has not yet (20th July, 1859) 
fioi&hcd its career in the Commons. 
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the policy on which the question was raised, was that relatbg to 
suicide by the insured* ^' The policy will be void if the life 
assured die by his own hands, the hands of justice, by duelling, 
or suicide ; but if any third party have acquired a bond fide 
interest therein by assignment, or by legal or equitable lien for 
a valuable consideration, or as security tor money, the assurance 
thereby effected shall nevertheless, to the extent of such interest, 
be yalid and of full effect.*' 

The deceased (De Bordes) was a member of a firm of 
Mickle & Co., which became bankrupt at Valparaiso on 9th 
July, 1856. By operation of law, the property immediately 
Tested in the Escribano attached to the Consulado Court at 
Valparaiso. On the I5th of July assignees were appointed, 
and the property ipso facto shifted from the Escribano, and 
vested in the assignees. On the day previous, viz., the 14th 
July, the deceased committed suicide. The question was, did the 
assignees take any interest under the policy ? The object of the 
condition above extracted, it was said, was to protect the com- 
piny from fraud, and to prevent the assured having an interest 
m committing suicide, in order that some one might get the 
benefit of the policy— that the assignment to the Escribano 
Was a bond fide assignment for the benefit of all the creditors, 
and was as valid as if the deceased had assigned the policy to 
some one individual creditor. On the other hand, it was urged 
that the above condition was introduced to prevent suicide, and 
aLo to make the policy marketable — that the intention was to 
favour those who had dealt with the policy, and not those who 
were merely standing in the place of the assured — and that hond 
fides was not a phrase applicable to bankruptcy. 

And the court so held, thinking the words referred to one 
taking the policy as a bond fide assignee, having contracted for 
it, and that the provision does not extend to a case where there 
is no contract ; but that "the provision applies where the policy has 
been assigned by a contract." Crompton, J., observed he had had 
considerable doubt about this during the argument ; but even- 
tually he agreed with the rest of the court, who thus limited the 
term " assignment" as we have just mentioned. This construc- 
tion we do not venture to dispute, but we submit that the 
language employed to express the meaning of the parties to the 
policy, is improperly obscure, and should be amended. 



3. The London and North Western Eailwat Compakt 

V. Gltn. (28 L. J., Q.B., 188.) 

This is another case decided on a point raised as to the significa- 
tion of a usual proviso in a policy of insurance against fire. The 
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Insurance in question was (in December, 1854) effected hj the 
plaintiffs with the Globe Company for £35,000, of which 
i 10,000 were declared to be on a warehouse occupied by 
Pickford & Co., at Camden Town Station; and jC 15,000 "on 
goods the plaintiffs' own, and on trust as carriers, in the said ware- 
house." One of the conditions attached to the policy was, 
that ^' goods held on trust or on commission are to be insured as 
such, otherwise the policy will not extend to cover such pro- 
perty." It was in respect of the goods to which, it was con- 
tended, this £15,000 referred that the dispute arose, the ware- 
house and goods having been consumed by fire during the 
existence of this policy. 

The plaintiffs are common carriers, and through their agents, 
Pickford & Co., received certain silk goods, of the value of £10 
and upwards, to be consigned to Edinburgh. Although the 
value and nature of this silk was not declared under the 
provisions of the Carriers' Act (1 Will. IV., c. 68), the plaintiffs 
paid its owners in respect thereof, it having been burnt in the 
warehouse. The decision of the court, whether the plaintiffs 
were entitled, under the policy, to recover the value of the silk, 
was to determine the general right of the parties. 

By the case of Waters v. The Monarch Insurance Company (5 
E. & B., 870), it was argued, should the present case be guided. 
There the plaintiffs were wharfingers and warehousemen, and 
insured flour, ** the property of the insured, or held by them in 
trust or commission." The flour was the property of the custo- 
mers, and left at the plaintiffs' warehouse for the purpose of 
being carted as they might receive directions ; and it was held 
that the flour intrusted to the plaintiffs were *^ goods on trust ;" 
that there was nothing illegal in such a policy, and that it 
extended beyond the plaintiffs' personal interest or lien on such 
goods ; that they were entitled to retain so much of the money 
paid them by the insurance company as covered their own 
interest, and they were trustees for the owners as to the rest, 
and were interested in every part of the goods. 

On the other side, it was said the payment made by the 
plaintiffs to the owners was voluntary. Who are the assured ? 
What loss have they sustained ? Why should carriers insure 
any interest but their own? The reference of "trust as 
carriers," it was urged, pointed to the necessity of their divulg- 
ing to the insurance company whether the goods belonged to 
them or to others ; that the case of Waters v. Monarch fnsur^ 
ance Company was that of wharjingersy and where it is a custom 
of trade to have floating policies for the benefit of themselves 
and the owners of goods alike ; that the Carriers* Act removed 
the liability of the plaintiffs to pay, and therefore deprived them 
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of the right to recover. Further, it was contended that if the 

Elaintifis insured for the benefit of their customers^ and if a policy 
appened to cover only the insurer s own property or personal 
interest^ nevertheless they would have to share the sum so 
insured with the cestui que trust, and thus miss realizing a secu- 
rity for their own lossea The question, observed Erie, J., is, 
whether the plaintiffs^ when intending to insure their own interest, 
made in the term of the policy a special stipulation with the 
insurance company, that if they had ft defence against the owner 
and sender of the goods, under any provision of law relating to 
carriers, they would avail themselves of it '* I would add,'' conti- 
nued the learned judge, " that if, for the future, insurance com- 
panies, allowing a carrier to insure goods passino; through bis 
hands) mean to limit tite liability that they incur to such liability 
as by law could be enforced against the carrier in invitum, more 
definite words to that effect should he employed than are to be 
found in the present policy." 

On the authority of the case already cited, as well as on prin- 
<!ipH judgment was given for the plaintiff Assuming that the 
req)ectable company which defended the action did not mean to 
enter on the contract as it has been thus interpreted by the court, 
but had the effect of the Carriers' Act in view when they framed 
the terms of the policy, they should have taken pains to express 
their meaning clearly, and we commend the observation of Erie, J., 
to the notice of their legal advisers. 



4. iiOFFT V, Dennis. (28 L. J., Q. B., 168.) 

Fif^ Iimt/rance — House burnt dovm — Rent pai/ahle for Use and Occupation — 
Lord St. Leonards'* Handy-hodk observed upon. 

An equitable plea had been pleaded in this case, which was for 
rent due for use and occupation. The effect of tJie plea was, 
that the value of the premises holden by the defendant of the 
plaintiff had been diminished by reason of certain buildings 
thereon having been burnt down ; that, although the plaintiff 
had received his insurance money from a fire office, he had not 
rebuilt, and the defendant thereupon claimed to be exempt from 
paying the full rent. Among the authorities quoted in this case 
were Leeds v. Cheetham (1 Sim, 146), Brown v. Quilter (AmbL, 
619), and Lord St. Leonards' Handy-book (1st Ed., p. 101). The 
passage from the last authority is as follows : — 

^* If^ therefore, you mean that a tenant at rackrent shall insure 
at his own costs, you must make him agree to do so by the con- 
tract. If you omit this, the lease must be so framed as to 
exempt him from making good accidents by fire. But, even in 
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this case you are not bound to insure ; and although the house 
should be burnt down, yet the tenant must continue to pay the 
rent, so that each bears his burden — you lose your house, and 
the tenant loses his rent during the term. If^ however ^ you have 
insuredy although not bound to do so, and received the moneys you 
cannot compel payment of the rent if you decline to lay out the 
money in rebuilding, ^^ 

Lord Campbell concludes his judgment in Lofft v. Dennis by 
expressing the deep respect be has for the opinion of Lord St. 
Leonards, but affirms that what he states in the above passage 
does not appear to have been made law hitherto. " If it were," 
the Chief Justice adds^ " I should support it." So Crompton, J., 
remarked — "If it had not been for the passage in Lord St. 
Leonards' Handy^book I should not have felt any difficulty in this 
case. There was no agreement to insure the premises, not 
any thing to show any obligation to insure ; but it merely appears 
that the plaintiff chose to do so, Tind then the tenant says, 
* Well, if you are going to insure, I will not I ' If any induce- 
ment had been held out to the defendant not to insure the 
premises, the case might have been different/' 

In Broxon v. Quitter the plaintiff had rented a house fot a 
term of years, and in the lease he covenanted to repair, &c.-, 
accidents by fire excepted^ and the defendant entered into the usual 
covenant for quiet enjoyment. The house was burnt down, and 
the defendant, who had insured, received the insurance money, 
but did not rebuild the house ; insisting, nevertheless, upon his 
right to the rent. The defendant having brought an action for 
the rent, the plaintiff filed his bill for an injunction to compel 
the defendant either to rebuild or pay to the plaintiff the insu- 
rance money. The defendant, by his answer, offered to take 
back and cancel the lease ; but the plaintiff, choosing to continue 
tenant without having the house rebuilt, rather than to give up 
the lease, he consented to the dismissal of the bill. The main 
point, therefore, was not decided otherwise than in the remarks 
by Lord Northington, which we will now quote : — 

" The justice of the case is so clear, that a man should not 
pay rent for what he cannot enjoy, and that occasioned by an 
accident which he did not undertake to stand to, that I am much 
surprised it should be looked upon as so clear a thing, tliat there 
should be no defence to such an action at law ; and that such a case 
as this should not be considered as much an eviction as if.it had 
been an eviction of title, for the destruction of the house is the 
destruction of the thing. Though this covenant does not extend 
to oblige the defendant to rebuild, yet when an action is brought 
for rent after the house is burnt down, there is a good ground of 
equity for an injunction till the house is rebuilt." 
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Turning now to Leeds v. Cheetham : the defendant had there 
demised by indenture to the plaintiff a factory for twenty-one years. 
The plaintiff covenanted to pay the rent, and to repair the inside 
of the factory, and the defendant covenanted to maintain all the 
outer part of the premises in good repair. There was so excep- 
tion with respect to accidents by fire, either in the covenant for 
payment of the rent, or in the covenants to repair. The premises 
were burnt down, and defendant, who had insured, received the 
insurance money. Under this state of facts. Leach, V.C., held 
that there being in the lease no exception as to the case of accident 
by fire, the plaintiff by law continued bound to pay his rent, he 
continued bound also by bin covenant to keep in repair the in- 
side work of the factory. On the other hand, the defendant, for 
want of the like exception, continued bound by his covenant to 
repair the outer part of the building ; and, from the particular 
terms of the defendant's covenant, the judge said that he was 
" bound to rebuild the factory, and to cover in the same with proper 
roofing and slating, or tiling ... It appears to me that, in this 
respect, equity must follow the law. The plaintiff might have 
provided in the lease for a suspension of the rent in the case of 
accident by fire ; but, not having done so, a court of equity 
cannot supply that provision which he has omitted to make for 
himsself, and it must be intended that the purpose of the parties 
was according to the legal effect of the contract With respect to 
the equity which the plaintiff alleges to arise from the defendant's 
receipt of the insurance money, there is no satisfactory principle 
to support it. The defendant having so contracted with the 
plaintiff as to render himself liable to rebuild the outer work of 
the factory in case of accident by fire, has very prudently protected 
himself by insurance from the loss he would otherwise have sus* 
tained by such an accident. But upon what principle can it bo 
that the plaintiff's situation is to be changed by that precaution 
on the part of the defendant, with which the plaintiff had nothing 
whatever to do ? The plaintiff has sought his protection in the 
contract by the covenant which he has required from the 
defendant ; and to those covenants must he alone resort.^' To 
which he adds, '' The remedy is at law, and this court cannot 
interfere." 

The statement of the lawin Lord St Leonards' book, which we have 
printed in italics, was founded on the ruling in Brown v. Quitter, 
and the learned lord in his new edition (7th, p. 127, n.) distinguishes 
his statement of the law from that in Leeds v. Cheetham^ and Lofft 
V. Dennis. In the first place, in Leeds v. Cheetham there was no 
exemption from casualties by fire ; while Lord St. Leonards is 
referring to cases where the tenant is exempt from such casualties. 
Again, in Leeds v. Cheetham the plaintiff and defendant were 
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left to their remedies at law, as distinctly pointed out hj the 
judge, and it was a mere act of prudence on the part of the land- 
lord to protect himself against liabilities by insuring; but in the 
case proposed by Lord St. Leonards, the tenant would have no 
remedy whatever at law against the landlord, there being no 
covenant on the part of the latter to rebuild. In Lofft v. Dennis 
the tenant, it would seem, was merely a tenant from year to year; 
therefore " the decision in that case was not opposed to any rule 
of equity, for equity would not compel a lessor to lay out the 
money on rebuilding when either party might put an end to the 
relation of landlord and tenant before the foundation could be well 
laid.'*— (iTawdy book^ ?tli ediU, p. 128, note.) Lord St. Leonards, 
accordingly, has retained his original text; but remarks, in the note 
from which we have just quoted, that the decision in Loffi v. 
Dennis was supposed to overrule it, though we may observe that 
the court of Q. B^, on consideration, will probably see that it does 
no such thing. 

A curious phenomenon may be observed in the judicial pro- 
ceedings which we have referred to. Thirty years ago, a VC. 
came to his decision in Leeds v. Cheetham, on the ground that 
" equity must here follow the law/' The Court of Queen's Benchj 
instead of deducing from legal principle the result they should 
wrrive at, considered itself " bound *' to follow " the solemn judg- 
ment" of the V.C. in Leeds v. Cheetham, and thus, contenting 
itself to follow equity, completed a vicious circle. 

Though the judgment in Lofft v. Dennis may perhaps, consider- 
ing the fact of the tenant being a yearly one, be pretty generally 
acquiesced in, yet the processes by which the Lord Chief Justice 
(closely followed by his puisnes) arrived at the particular results 
reported, do not aflford overwhelming evidence of judicial acumen. 

We will take the opportunity also of drawing the reader's 
attention to the difference between the law of England and 
the Scotch law on this head — one of which only can be founded 
on genuine equity ; for it is stated in the judgment of Lofft v. 
Dennis, that ** by the law of Scotland, if premises are burnt down 
by an accidental fire, the tenant is relieved from payment of the 
rent ; " which is not so by the law of England, where, if there is 
an absolute covenant to pay rent, such covenant must be per^ 
formed. 
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[*•* It should be understood that the notices of new works forwarded to us 
for review, and which appear in this part of the Magazine, do not preclade our 
recurring to them at greater length, and in a more elaborate form, in a subsequent 
number, when thek character and importance seem to require it.] 

A Handy-Book on Property Law, in a Series of Letters. By Lord 
St. Leonards. Seventh Edition, with Additions and an Index. 
W. Blackwood & Sons. Edinburgh and London : 18')9. 

SiNCB the Ist Janiuuy, 1858, this remarkable work has passed 
through seven editions. We call it " remarkable," not oi>ly because of 
its intrinsic merits, an 1 its appearing in an age wherein a multitude of 
not remarkable works are vomited from the press, and sink or swim for 
a time on the waves of the public approbation according to accident ; 
but because we know of no other instance iu the universal history of 
legal literature, where an author may see his book in the library of the 
country gentleman — ^nay, on the drawing-room table of an English lady — 
as well as hear it cited at the Bar, and admitted by the Bench as an 
authority. It affords, indeed, the best example we know of the i)ower 
of simplicity arising from perfection of knowledge. 

We reserve for future consideration certain new matter introduced 
by the author since the publication of the first edition of this Handy- 
book. The perusal of its pages, in its present form, suggests much 
which cannot be hastily noticed. We will content ourselves for the 
present by mentioning to our readers, that the chief addition is the 
new letter (IX.), containing observations on a " General Registry " in 
connection with titles to real property. 

We have in this number, in our notes of recent leading cases, 
considered Lqff^ v. Dennis in relation to Lord St. Leonards* remark, 
p. 127. Other new and interesting matter will also be found inter- 
spersed through his pages. 

We will add, the book is worthy of a more complete and correct 
index than the one it has been furnished with. Not only is it im- . 
perfect, but occasionally the reference to the pages is inaccurate. 

Oases selected from those heard and determined in the Vice-admiralty 

Court for Lower Canada, relating chiefly to the Jurisdiction and 

Practice of the Court as involving Questions of Marit'me Law, 

of frequent occurrence in the Trade and Navigation -of the River 

and Gulf of St. Lawrence, and edited by George Okill Stuait, 

Esq., Q.C. Stevens & Norton, 1858. 

The above title explains the subject of this volume — which, though 
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it relates to the administration of maritime law in one of the colonial 
courts, is nevertheless printed and published in London, and will 
prove of use to the English lawyer practising in our Admiralty 
courts. 

Since the court was established (which it was after the treaty 
of Paris, 1763), the increase of commerce on the water of the St. 
Lawrence has been enormous. The yearly tonnage, it is said, has 
increased from 5000 to 600,000 tons ; thus explaining how the im- 
portance of the court above refeiTed to has been augument^d. 

A Hand-book of the Practice of Election Committees, with an 
Appendix of Statutes, Forms, and Precedents. By P. Burrowes 
Sharkey, Solicitor and Parliamentary Agent. London: Butter- 
worths, 1859, 

The compiler of this little volume has brought together the matter 
which relates to the practice of Election Committees, in a form suffi- 
ciently compendious for those whose duty obliges them to leam the 
general outline of the ordinary procedure of these tribunals. There 
are many solicitors who will find the information now collected in 
this small five-shillings book just enough for their purpose. 

A Letter to the Earl of Shaftesbury, on the Laws which regulate 
Private Lmmtic Asylums, with a Comparative View of the Process 
" De Lwnojtico Inquirendo" in England, and the Law of " Interdic- 
tion " in France. By Edward J. Seymour, M.D., &c., late Senior 
Physician to St. George's Hospital. London ; Longman & Co., 1859. 

The subject which Dr. Seymour here writes about is of great im- 
portance. However, he has treated it in a very rambling and unin- 
telligible £9ishion. The constiniction of the learned physician's 
sentences is so ungrammatical and illogical, that we can hardly 
understand how the pages before us were ever allowed to be printed 
and circulated. They read like the production of an illiterate person, 
and cannot possibly carry any weight. The preface, and the conclud- 
ing sentence of the " Letter," are ludicrous examples of the writer's 
inability to express very simple ideas. He runs his topics into each 
other, and shuffles about after Mrs. Nickleby's style, in utter help- 
lessness. This is much to be regretted if Dr. Seymour has any 
valuable suggestions of a practical kind to make, and if he be (as is 
probably the case) entitled to be heard on the matter he attempts 
to discus& 

Dr. Seymour draws attention to the French system, in relation to 
inquiries with respect to lunacy, and compares it with the English.^ 

The following is the author's statement of the French system. 

* The practice under the English law will bo found well expounded in Mr. 
C. F. Phillips* recent work on the subject. 
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We place in a parallel column the English ajstem, that our readeci 
may compare their resjiectiye merits : — 



French Code. 
** 1. Any one who, having oh- 
tained his majority, is in an ha- 
bitual state of imbecility or de- 
mentia or furious madness, ought 
to be interdicted, eveu when lucid 
iuterrals occur. 



*^ 2. Any relation is admissible 
to promote the interdiction of a 
relrttidu, and the sHme of husband 
against wife, or wife agaii^t hus- 
band. 

^ 8. In case of furious madness, 
if the interdiction be not demanded 
either by the huabind or the wife, 
or the relations, the Procureur Irrk- 
penal, in case of imbecility or 
dementia, may also set it on foot 
against any one who has neither 
husband, nor wife, nor known rela- 
tives. 

" 4. Every application for inter- 
dictiou shall be carried before the 
Tribunal (de Pi-emi^re Instance). 

" 5, The facts of imbecility, n^ad- 
ness, or furious Qiadnesi, shall be 
detailed in writing. 

** b. Those who carry on the in- 
terdiction shall produce the proofs 
and witnesses. 

" 7. The Trihu!ial will then order 
that the * Family Council/ con- 
stituted in the manner ordered in 
No. 4 of Chapter the Second, 
shall give its o])inion on the state 
of the person whose interdiction 
is demanded. 

" 8. Those who have demanded 
the interdiction cannot make part 
of the 'Family Council;' how- 



E^glish Lam. 

<* 1. Jf the well-being fmd h^^ 
piness of a person possessed of 
property demands that he should 
be the subject of an inquisition, 
the L. C. will direct it ; otherwise 
not See 1 V. <fe B., 59 ; 1 M. A 
Gor., 132. (Phiiiips, pp. 247, 248.) 
As to dange^us lunatics (Id. 
?4, 65), and see Cf^mpbell, C. J., 
in Fletcher v. Fletcher, as to lana- 
tics wandering abroad, 7 W. R., 
187. See also Phillips, pp. 171, 
172. 

" 2, Any person may apply, at 
the risk of costs and damages, if 
there is no foundation whatever 
for the proceeding. (Phillips, 
p. 241.) 

"3. An inquiry may be insti- 
tuted on report of Commissionei's 
in Lunacy, in the case of any 
lunatic, furious or not, and with 
or without family or friends. 
(PhilHps, p. 246.) 



"4. 



** 5. Sj|.me in England. 



" 6. Same in England. 



" 7. Impartial medical evidence 
required with us. (Phillips, p. 

244.) 



" 8. With respect to disqualifi- 
cations.— Vide Phillips, pp. 278^ 
281. 
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«ver, the husband, or wife, or the 
children of the person sought to 
be interdicted, may be admitted 
without vote or deliberation. 

" 9. After having received the 
opinion of the * Family Council,' 
the court will examine the defen- 
dant in the Council Chamber, and, 
if he is unable to be present, he 
shall be interrogated at his own 
house by one of the judges ap- 
pointed, assisted by the Kegistrar. 
In every case the Procureur Im- 
perial shall be present when he is 
interrogated. 

" 1 0. After the first interroga- 
tory, the Tribunal will apf)oint, if 
it be necessary, an administrator 
provisionally, to take charge of tl^e 
person and property of the de-: 
fendant. 

'^ II. Judgment on a den^ai^d 
for interdiction can only be given 
in public, the pai*ties heard or 
sent for. (i) 

" 1 2. In rejecting a demand /or 
interdiction, the TTibunal may 
nevertheless, if circumstance^ re- 
quire it, order that the defe^dg,nt 
shaM itot hereafter plead, compro- 
mise, borrow, receive personal pro- 
perty, purchase or give receipts, 
alienate or mortgage his property 
imthout the assistance of a council, 
who shall he (appointed at the sam^ 
time, 

" 1 3. In case of appeal against 
the judgment of the Tribunal 
(premiere instance), the Court of 
Appeal shall, if it thinks it proper, 
interrogate again the defendant, 
or cause him to be interiogated 
by a pereon commissioned by them. 

" i 4. Every order or judgment, 
carrying either interdiction or no- 
mination of a coiincil, shall be, 
by the care of the plaintiffs, signi- 
fied to the parties, and inscribed 
within ten days on the tablets. 



''9. The lunatic may resist the 
inquiry at every stage by counsel, 
and he is viewed by the master, a 
jury, and sometimes by the L. 0. 



" 10. Interim coro^littee, but 
not until the lunatic has been 
adjudged to be such« 



<M1, Same in this country. 



** 12, The inquiry is, whether 
a pian is of unsound mind, and 
incapable oi managing his affairs i 
If h6 is capable, he is ^ot fetten:d 
in any way. 



" 1 3. The lunatic, if capable of 
volition, may insist on a new trial, 



t.c, a traverse. 



" 1 4. The committees, next of 
kin, and the heir, have notice of 
every proceeding — (why publish 
them to the loungers in the " hall 
of audience " and notaries ?) — and 
any person may apply for leave to 
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which must be hung up in the 
hall of audieuce, and in the studies 
of the notaries of the arrondisse- 
ment. 

" 15. The interdictioD or nomi- 
nation of a council shall take effect 
the day the judgment is delivered 
All acts oomn|kted and concluded 
after the interdict or appointment 
of a council shall be null and void* 

« 16. The acts committed pre- 
viously ta the interdiction may be 
annulled, if the cause for interdic- 
tion notoriotisly existed previous 
to the period when these acts were 
affected. 

" 17. After the decease of an 
individual, the acts done by hiuji 
cannot be attacked or abrogated 
on account of madness, except in- 
asmuch as the interdiction has 
been pronounced or set on foot 
before his decease, unless the 
proof of madness itself results from 
the act sought to be invalidated. 

" 18. If there is no appeal from 
the judgment of the Tribunal (of 
premiere instance), or if it be con- 
firmed on appeal, the court shall 
proceed to the nomination of a 
guardian, or a surrogate guardian, 
of the interdicted, according to the 
rules in the law De la Minorite, 
&c ; the provisional administra- 
tor shall then cease his functions, 
and render all account to the 
guardian, unless he be himself 
appointed guardian. 

" He himself shall be examined 
at his own residence, by one of 
the judges deputed for the pur- 
pose, assisted by the registrar. 

*' 19. The husband is of right 
the guardian of his wife when in- 
terdicted. 

"20. The wife may be named 
guardian of her husband, in which 
case the 'Family Council' will 
regulate the forms and conditions 
of the administration of the guar- 
dianship, having recourse to the 



attend thent at their- owni eost; 
they will have notice when per- 
mitted to attend. 

"15. Same here when neces- 
sary — sometimes interim com- 
mittees are appointed* 



" 16. Acts of lunatic may be 
impeached within any reasonaU^ 
time. 



" 17. After his decease, and 
wiihin any reasonable time, his 
acts may be impeached, though 
not prirnd fade lunatic act% and 
though no inquiry as to his state 
of mind in his lifetime has been 
instituted. 



" 18. When committees ap- 
pointed, interim committees re- 
sign, <S&c. 



"19. Not of right, only if he 
is the most fit pei-son. (Phillips, 
p. 278.) 

" 20. As above — security taken 
from committees for good con- 
duct, act under advice of Master 
in Lunacy, and are removeable for 
misconduct. 
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"21. Ifo such absurd rule— •■ 
the most fit person being choseD| 
is removed when he has no incli- 
nation to remain, or becomes un-* 
fit (Phillips, pp. 278, 353.) 



<<22i So in England. 



tribunals on the part of the wife, 
should she think herself injured 
by the resolution of the * Family 
OounciL' 

"21. No one, with the excep- 
tion of the husband or wife, or 
the relations in the ascending or 
descending line, shall be obliged 
to keep the guardianship of an 
interdicted person beyond ten 
years. At the expiration of such 
a time, the guardian may ask, and 
ought to obtain, a substitute. 

" 22. The interdicted person is 
similar to a minor. The laws 
which regulate the gaardianship 
of minors equally apply to the in- 
terdicted. 

" 23. The revenues of an inter- 
dicted person ought essentially to 
be employed to soften his afflicted 
condition, and to hasten the cure. 

The * Family Council ' may re- 
solve (according to the character 

of the malady and the state of the 

fortune) that he shall be treated 

at home, or placed in a private hos- 
pital, maison de sante, or even in 

a public hospital. 

" 24. When the question shall 

arise for the marriage of the child 

of an interdicted person, the dowry 

or portion of the inheritance to be 

advanced, and the matrimonial 

agreement shall be regulated by 

the * Family Council,* allowed by 

the Court on the conclusions of 

the Procv/reur ImpMal, 

" 25. The interdiction ceases 

with the causes which determined 

it, nevertheless the (rnmn levee) 

replevy^ cannot be pronounced 

without those forms be gone 

through which were necessary in 

pursuing the interdiction. The 

interdicted person cannot resume 

his rights until the replevy shall 

be pronounced. 

1 " So tranalated ia all wwlw of authority." (An Hbsurd translation, whether 
common or no.) 

VOL. YII. NO. XIV. 2 G 



"23. So in England— the al- 
lowance for the maintenance of 
the lunatic, and the management 
of his estate is based on the same 
doctrine; the committees of the 
person and estate, are in lieu of 
the * Family Council.* They are 
generally the nearest relations or 
connections of the lunatic, and are 
under strict supervision by the 
court. (Phillips, p. 303.) 

" 24. The L. C, acting as a 
good paterfamilias, may so deal 
with a lunatic's property, if he be 
found so by inquisition. (Phillips, 
pp. 332, 333, 334.) 



35. So in England — there must 
be a supersedeas. (Phillips, pp« 
859, 360.) 
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Thi Family Council. 

** ] . The Family Coancil shall he oompoBed (exclusive of the justices 
of the peace) of six of the relations hy hlood or marriage, choaeu either 
in the parish where the council is convened, or within the distance of 
two fnyrtam^^ret^^ half on the maternal, half on the patem:d side, and 
following the order of nearness of relationship. A relative by blood 
shall be preferred to one by alliance of the same degree (a brother to a 
brother-in-law for example), and among relations of the same degree 
the elder shall be preferred to the younger. 

" 2. The brothers of the same blood and the husbands of the sisters 
are alone excepted to the limitation of number of which the council is 
to consist. If there are six or more they shall all be meml)ers of the 
Familj Council, which they alone shall form, together with the 
widows in the ascending line, and those in the ascending line who 
have right to be excused, if such there are. 

'' If the brothers and brothers-in-law be less than six, the other re- 
lations shall only be called to complete the council 

** 3. When the relations by blood or marriage of one or other side 
ai-e not in sufficient number on the spot, the magistrate shall call other 
relations by blood or marriage, either domiciled at a greater distance 
or in the parish' itself, persons known to have been in the habits of 
friendship with the father or mother of the person to be interdicted. 

" 4. The magistrate may, however, even when there are present on 
the spot a number sufficient of relations by blood or alliance, summon 
at whatever distance relations nearer in degree of relationship or of 
the same degree as those present ; in such a way, however, that some 
shall be removed of these last, so as not to make the council exceed the 
number before natned. 

" 5. The time for appearing shall be appointed for a fixed day by the 
magistrate (Juge de paix), but in such a manner that there shall be 
always between the citation and the day appointed for the meeting of 
the council an interval of at least three days, when all parties reside 
in the district, or within the distance of two myriamHres, 

** 6, If however, among the parties summoned, some shall be foimd 
domiciled beyond the regular distance, there shall be an interval of one 
day for every three myriametres. 

** 7. The persons, whether relations or friends, who are thus cited, 
are to appear in person or by a substitute especially appointed. The 
substitute cannot represent more than one person. 

" 8. Every relation by blood or alliance, or friend thus cited, and 
who shall not appear without legal excuse, will incur a penalty of not 
more than fifty jfrancs, to be declared without appeal by the magis- 
trate 

"9. If there be sufficient eoccuse, and it is agreed either to wait for 
the absent member or to replace him, in such a case, as in every other 

^ Rather more than six miles. 
> The word parish is the nearest approach to " commune." 
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"where the interest of the person to be judged seems to demand it, the 
magistrate may adjourn or prorogue the meeting. 

" 10. The council shall be held of right in the house of the magis- 
trate, unless he himself point out another place. The presence of at 
the least tliree-fourths of those summoned will be necessary for these 
deliberations. 

''11. The family council shall be presided by the magistrate, who 
will have the right to discuss questions, and have the casting vote in 
cases where the opinions are equally divided. 

" 1 2. If the person to be interdicted is domiciled in Prance, but 
possesses property in the colonies, the special administration of his 
property shall be given to a protutor. In this case the guardian and 
the protutor shall be independent one of the other, and not responsi- 
ble for their several management of property. 

" 1 3. The guardian will act and administer as guardian from the 
very day of his nomination, if it takes place in his presence ; if not, 
from the day on which the appointment shall be noticed to him. 

" 14. The guardianship is a personal charge which does not descend to 
the heirs of the guardian; these will only be responsil»le for the man- 
ner in which the affairs have been conducted, and, if of age, axe bound 
to continue the guardianship until the nomination of a new guardian. 

" Now, on considering the practice in the two countries on this most 
important subject, it must be obvious that much is done for the pro- 
tection of the lunatic, but there is no graduation of restriction ; all 
found of unsound mind are equally interdicted, though they might go 
about with impunity, or where tlieir unsoundness of mind was perfectly 
harmless. I would, with great humility, call your Lordship's atten- 
tion to the clause in the French Code, which might, after the conside- 
ration of the law officers of the crown, be modified so as to lessen 
the extreme penalty of * unsoundness of mind ' — confinement in a 
lunatic asylum for a series of desolate years. 

" This clause is especially intended for those cases in which a young 
man of weak intellect is destroying his property and lavishing his 
means childishly, and yet is in the enjoyment of good bodily health, 
and able to appreciate the good things of this world. I purposely 
abstain from examples, because it would make this paper too long. 

" The clause is this : — 

" * On rejecting a demand for interdiction, the tribunal may, never- 
theless, if circumstances require it, order that the defendant shall not 
hereafter plead, compromise, borrow, receive personal property, pur- 
chase, or give receipts, alienate or mortgage his property, without the 
assistance of ,a council, who shall be appointed at the same time.* 

" Undoubtedly it often happens that a man is of too weak a mind 
to transact affairs without being taken in or cheated, and yet quite 
able to enjoy uncontrolled the comforts of life, being prevented only 
from being ruined, by being obliged to consult a wiser head in cases of 
importance.'* 

The " Family Council,'* and the provisions above described, form a 
system which in comparison with that existing in England does not 
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seem to oominaiid raoh advaDtages as to induce us to prefer it. It is 
nevertheless useful to be able to test one system of law bj aDotber, 
and especially so in this case, as that which exists in relation to lunacy 
in £Ingland is admitted to be by no means perfect Hints (and 
nothing more) may possibly be taken from the practice in France. 
£xcept as possibly suggesting these, Dr. Seymour's pamphlet is 
worthless. 

The Claims of Bagged Schools to Pecuniary Educational Aid from the 
Annual Parliamentary Grant. By Mary Carpenter. London : 
Partridge & Co. 

Mart Carpenter has a right to be heard on this subject, for she 
knows by personal experience, and through personal labour and sacrifices, 
what Bagged Schools are, what they do, and what they want. We, 
in these pages, have also a right to demand a hearing for her, because the 
subject of Bagged Schools and the Beformatory are closely connected 
with those of crime, the criminal courts, and the prison. Until we 
grow hardened by the repeated spectacle of the criminal dock, our 
heart is dismayed with the number of those who, assize after assize, 
occupy it — ^at that constant succession of criminals evidencing the fer- 
tile causes of crime, some of which are known to be removable, yet 
remain unremoved. 

It would be dull repetition of established truths — ^recognized by all 
whose attention has been directed to the subject, and whose judgment 
is worth regard — ^to affirm that the vitiated thousands of children in 
the land, who are bom in abject poverty, and nurtured in ignorance 
and squalor, form the bulk of the ** dangerous classes," and fill our 
jails. Both in and out of prison they live on the industrious classes. 
The practical philanthropist, in providing some insti*uction and ex- 
hibiting some care for their welfare, is doing service to the state, not 
only to be reckoned by positive advantages obvious to the practical 
eye and the sensitive purse, but in respect of preventing evil which 
is incalculable. 

The author] of the pamphlet before us pleads for effidewt aid from 
the Committee of Council on Education; now this committee is rather 
a troublesome body to deal with, red-tapi^ and crotchety; yet they have, 
it must be remembered, difficult duties to perform — difficult in them- 
selves, and not rendered lighter by having to confer in a multitude of 
cases, with impracticable and unbusinesslike people, who rush up 
from parsonages with more wants than wit. 

But let us see why the Committee of Council object to lend the 
aid of national funds for Bagged Schools. We read : — 

" Firsts that in giving educational help, an officer of the State ought 
not to take it for granted that there would be permanently a Bagged 
School class in the country, and therefore ought not to make provision 
for it. 

" Surely this is not the principle on which the €rovemment of our 
country is carried on I It ' arises from a wrong state of things ' un- 
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questionably, that the Ragged School eidats ; — ^it arises equally from 
a ' wrong state of things ' that the paup^ class exists ; — ^that thou- 
sands of our countrymen and women annually find it impossible to 
obtain an honest living in England ; — ^that the sanatory condition of 
our large towns is such as to perpetuate disease both of body and 
mind ; — that crime is constantly committed eren in open day. And 
does the Government of our oountiy remain passive, and allow of the 
existence of dreadful evils, because these things ougkt not to exist ; and 
does it not become a statesman to do something more than ignore 
them ? Should he not rather grapple with each evil in such way as 
appears most for the good of society in generaZy and for the individucU 
concerned ? Does not the Government provide in such way as seems 
best for the necessities of paupers ; — ^aid in the emigration of those 
whose labour will find a better market in more distant parts of the 
kingdom ; — grapple vigorously with the unwholesome condition of 
streets and alleys, and even of private houses ; — and, with respect to the 
thousands of criminals who annually spring up afi>esh in our country, 
does it not withdraw them from society, feed and clothe them, and 
otherwise provide for them, even at the risk of appearing thereby to 
discourage the honest labourer, who has often a &r more scanty fare 
for himself and family than the pauper and the felon. Ko Govern- 
ment does act on such a principle in other matters — why should it do 
so in respect to the 'something rotten in our State' which poisons 
its very core, the millions of untaught children who neither can nor 
tpill avail themselves of the higher ^ucational establishments ? 

^ Happily such is not the opinion of so distinguished a statesman as 
Lord John Busssll, who, when addressing a Ragged School at 
Shefiield, in 1857, thus spoke:— 

•* • It is absolutely necessary, as it appears to me, that for the present, at least, 
the voluntary efforts of those who love mankind, and have a feeling of regard for 
their neighbours, and for the safety of society, should combine in endeavouring 
to provide by what are called Baqged Schools, and by Schools of a similar description, 
a supply for the wants to which J have adverted, I believe that if these wants are 
supplied, although we can never hope in our most sanguine expectations that tempta- 
tions will not divert many from an honest and religious course, yet that the num- 
ber of those who are sent to prison, who, not having originally vicious inclinations, 
have been perverted by bad example and the circumstances of their position — 
that the number of those who are criminally punished wiU very sensibly decrease, 
and society be a great gainer thereby* 

" Secondly, it was objected that the ' children of Ragged School 
classes were in general not the children of parents who could not pay, 
but rather of those who wovld not pay.' This was asserted in reliance 
on the inquiries which had been made. More extended inquiries, 
made in other quarters, would cwtainly have elicited very different 
residts. The fundamental rule of the London Ragged School Tnion 
is, that no children shall be admitted who can attend the higher schools. 
Such is the general principle of admission throughout the kingdom. 
Of course it rests with the managers to exclude such children as can 
go elsewhere, and to keep the school down to the class intended. 

" The third and last argument against giving educational aid to 
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Ragged Sobools is, that the doing so might make them permanent 
iostitutionsy and draw down other schools to tkemj instead of raisiDg 
the class received bj them. 

*' It would indeed be right that a Government should guard against 
such a danger, if it really eacuted. But we believe that 8uch a danger 
s purely imaginary. During ihe twelve years that Ragged Schools 
have been in operation, we have never heard of a single instance of a 
National or British School being drawn down to the condition of 
Ragged School, or of its injury from the proximity of one. 

*' The Certified Industrial Schools are proposed as a substitute for 
Ragged Schools. They can never take that position, because a large 
proportion of the children which attend the latter do not in any way 
subject themselves to police interference, nor would it be at all desir- 
able that parental responsibility should be withdrawn unless when 
absolutely necessary for the child's welfare. But these are placed in 
even a worse condition than Ragged Schools by the Minute of Dec., 
1857. The only additional aid given is £5 per annum for the food of 
each child sent imder Magisterial order ; this will barely suffice for 
food ; clothing and sleeping accommodation must aJso be provided 
with extended industrial training. It cannot be expected that vo- 
luntary effort will undertake what ought to be done by the State for 
children under its sentence.'' 

Now our pages are not influential, we fear, with the members of the 
Committee of Council on Education. But many of our readers know 
the nature and history of juvenile as well as of other crime, and they 
know, we trow, what it is to contribute to the taxes annually, nay, 
perennially, perquarterly, and perpetually required for government 
purposes. They will agree with os, that in aiding such persons as 
Mary Carpenter to educate the poorest children, and to lift from the 
deepening slough of ignorance and wickedness the miserable o£^ring 
of the unfortxmate and degraded, the produce of taxation is better 
employed than in paying polioen^en, building jails and " repressing 
crime '* generally. 

We commend the pamphlet we are now noticing to the attention 
of those of our readers who concern themselves in matters touching 
the interest of the poor, and the cause of and cure for crimes. 

The chief difficulty in effecting good in these affairs, we have always 
believed to be the finding of men and women who can and will give 
themselves to this sort of work. It is the human soul in the few who 
are active and thorough, by which worthy deeds are wrought. Go- 
vernment, or rich contributors can provide money for any good purpose ; 
but nought will come of it, unless there be a genuine spirit to direct 
the scheme and carry out personally the object. Ragged Schools are 
not got up for amateurs* amusement or dilletante display. Their 
character forbids the idea of mock philanthropists having much to 
do with them ; — they exist through the hearty zeal of honest, brave, 
and working members of society. Having these, and Grovemment 
having fiinds at their disposal for educational purposes, we claim that 
these schools shall not be cut off from a share of these funds^ of which 
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the narrow and mistaken views of those who officiallj dispense na- 
tional monies now seem disposed to deprive them. 

27ie Universal Review for Jvly^ 

We introduced to our readers last quarter this Monthly Review, as 
promising to supply a possible want they might feel, of a periodical 
claiming to possess some genuine aud thoughtful essays on literary and 
social topics. We think the promise is being duly performed. Dif- 
feiing as we do from several of the writers in the periodical, we never- 
theless welcome an intelligent and not hackneyed treatment of most 
of the subjects. Perhaps we may except from our praise the article 
on Modem Divorce, which reproduces a good deal of the pseudo- 
moralists' twaddle, abundant just now in certain circles, especially those 
under clerical inspiration. So long as Pivprce was afforded under 
ecclesiastical and parliamentary sanction, and was ciiielly, inefficiently, 
and partially applied, it was allowed to work in peace ; now it shocks 
all morality. — ** Those who have watched, with the eyes of moralists 
and well-wishers to the society in which they live, the proceedings of 
the new Divorce Court, must have begun to feel serious alarm at the 
influence which the fatal facility it affords for dissolving marriages, 
and for the marriage of participants in guilt, is calculated to exercise." 
And then follow the statistics familiar to most of our readers, and 
which show that what was the privilege of the few is now the right 
of all who, without the modern Divorce Court, would have been con- 
demned to the worst of all human afflictions — a faithless and vicious 
husband or wife, and this for life. Therefore the writer laments and 
cries aloud for English morality. We do not purpose here to enter 
upon the discussion ; we refer to it chiefly as snowing how far a cry 
will reach when it is apparently moral (though really un-moral), and 
emanates from quarters where gravity and respectability are supposed 
to dwelL Here we find a periodical, which commands genei*aUy great 
talent, permitting a temporary abrogation of reason and common- 
sense to be evinced, that fallacious and conmionplace momlity may bo 
preached. 

" Illogical Geology " is a timely and able essay not unwanted, 
and we commend its perusal to those of our readers who, in the ensuing 
vacation, will be practically and theoretically interesting themselves in 
geological pursuits. 

With the r^sum^ of party politics we have nothing to do. It is 
not denied that it is written in obedience to party feelings. 

Crabb's Precedents on Conveyancing, Common and Commercial Forms. 

(Edited by J. T. Christie, Esq.) Fifth Edition, by Leonard Shel- 

ford, of Middle Temple, Esq. 2 vols. London: Butterworths, 

1859. 

Mb. Chbistie's edition of Mr. CrabVs well-known and much-used 
book appeared in 18fi3. A new one, now edited by Mr. Shelford, is 
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ju9t pnbliflhed, bat Iuub oone to onr handa too late for a more extended 
notice than the present. We will, however, for the behoof of our 
coDvejaucing readeni state, that in respect of the quantity of matter 
furnished, the volumes show very considerable, but not unnecessary, 
increase. Indeed, about one-third more of pages are here added, and 
the whole work has been carefully revised. 

Those who have been in the habit of using Crabb*s work will know 
that his ''Prefaces" contain practical observations of considerable 
utility to the professional man. The flow of time carrying with it 
many changes, and some reforms in the law relating to conveyancing, 
have imposed the obligation upon Mr. Shelford of carefully revising 
all, and in many instances has rendered it expedient for him to re- 
write not a small portion of some of these prefaces. 

Mr. Shelford has also had to exercise, and we doubt not with correct 
judgment has exercised, his discretion as to where he should reject 
ForvM which he deemed it advisable to omit, and where he should 
revise them, or introduce new ones to meet the modem exigencies 
and characteristics of conveyancing. To this important part of his 
duty — the remodelling and perfecting of the Forms — even with the 
examination which we have already been able to afford this work, we 
are able to affirm that the learned editor has been eminently successful, 
and effected valuable improvements. 

Further, " Crabb's Conveyancing" originally contained, and succeed- 
ing editors, including Mr. Shelford, have preserved many Forms which 
we do not find in any other collection of precedents. These principally 
relate to commercial arrangements and dealings, such as are generally, 
to the dismay of the conveyancer, pressed far more than any other in 
hot haste by those who seem to think that lawyers should be like 
post-horses of old, ever ready to do any journey, and undertake the 
safe caniage of any important freight, at any time, any speed, or any 
occasion, and then be abused afterwards. 

Reserving for future criticism these and other volumes before us, 
we will only mention the advantages which, both to the critic and to 
the practical lawyer, accrues from such a convenient and well-devised 
table of contents and ample indexes, including one to the Prefaces, as 
ire are glad to see in the new " Crabb's Conveyancing." 



PARLIAMENTARY REFORM. 

Should the Colonies be Represented % By T, C. Mossom Meekins, 
B.A., of the Inner Temple, Barrister-at-Law. London: Butter- 
worths, 1859. 

Mr. Meekins has in this pamphlet revived a very important 
subject, and one which must be taken into consideration one day, 
either when principle has obtained supremacy in the councils of the 
realm, or when by necessity the discussion of the questicm becomes 
inevitable. There is also a third period, perhaps, when the matter 
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may be gone into ; viz., when it is too late. But the alienation of 
colonies, and the mismanagement of oar dependencies, are now known 
by fatal expeiience to be subjects of too deep importance, we trust, to 
prevent the delay being continued to the epoch last referred to. 

Mr. Meekins cites ancient constitutional precedent — the opinion of 
Burke, Franklin, and other great statesmen, in favour of his view, 
that the British colonies should be represented in parliament. He 
points to the dangers indicated by Lord Grey in one of his essays, and 
to the exposition by De Lolme, of the evils of multiplying parlia- 
ments. He adverts to the commercial reasons which should weigh 
much in regarding this subject, as well as to the absolute rights to 
representation which our colonies possess, in common with the rest of 
her Majesty's subjects. 

We presume the main obstacle to the views advocated by Mr. 
JSIeekins being entertained seriously by the imperial power, is the 
Colonial Office. We can well believe that this <' Department " will 
find it very annoying to feel the control and interference which the know- 
ledge of colonial subjects by independent members for the colonies, 
and the opportunity of bringing proper topics before the House, would 
necessarily excite. Nevertheless, it would be found very wholesome, 
we trow, if the influence of the interested parties in the colonies could 
be brought to bear on the British legislature. 

Private Bill Legislation. Can any Thing be now Done to Improve it 1 
By Alexander Pulling, Esq., Barrister-at-Law. London : Long- 
man k Co., 1859. 

The main part of this pamphlet has already appeared as an ai*ticle 
in the Edinburgh Review ; but it well merits reprinting, especially as 
the author has now added thereto suggestions for practically remedy- 
ing the notorious evils connected with the present private bill pro- 
cedure. " The evils of our private bill system have been often 
denounced by law reformers, dealing with the question theoretically ; 
by members of the legislature, practically conversant with the subject j 
and by those who were personally interested in securing an effective 
and less costly mode of investigating schemes for purely commercial 
undertakings ; by Bentham in his writings, by Lord Brougham in his 
speeches, and by indignant directors and disappointed shareholders 
without number. Hardly any denunciation of the system, however, 
can be stronger than that of the Committee of Private Bills of 1846 
(H. C.y* which reported that the public, being unrepresented in most 
important proceedings affecting its interest, a Committee of the House 
is often dependent for information upon those whose intended repre- 
sentations are least likely to assist any body of men in their investiga- 
tions. Moreover, " provisions of the most objectionable nature, some 
varying, and interfering with the general statute or common law of the 
countiy,'* are recklessly introduced into these bills, and evils grave in 
character, and extensive and uncontrollable, are the rule and 
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not the ezoeptioQ in priTate billa. Txyrd Brougham's proposition, 
to edtablisih an independent tribunal in substitation for a select 
committee, and to which every priyate bill should be refeiTed, was 
made in the House of Lords in ltt46. Lord Belper submitted to the 
committee sitting on the subject in 1858, to appoint a permanent 
commiwion on all raUway billsy which should encourage the office of (td- 
vising on the bill. But parliament, despite the acknowledged mischief 
occasioned by the present system, is too jealous to adopt either of the 
courses thus suggested, and Mr. Pulling now offers a plan of his own, 
with the object c£ improving, both in respect of augmenting the accurate 
investigation of the meiita of private bills, and diminishing its cost 
He suggests, that a certain number of Examiners should be appointed, 
whose office it should be to inquire in the case of each bill, as to the 
compliance with the standing orders, and into the facts alleged and the 
evidence to be adduced in each case. The examiner leJ^ould then 
make a Report upon the scheme, its advantages, its objectionable fea- 
tures, and how far its proposed provisions affect the general law of the 
land. This report, Mr. Fulling thinks, would guide the discretion of 
the legislation in the various stages which the bill would pass throagfa, 
while it would not interfere with the constitutional privileges of ^e 
House, which would still appoint a committee, whose judgment should 
be aided, but not superseded by the examiner s report. We are 
afraid that the jealousy of the privileges of the House being invaded, 
would not be aasuaged by this modification of the propositions of Lord 
Brougham and Lord Belper. The e^miners would either do too 
much or too little to please the House. If they founded their Report 
on the entire consideration of the project before them, the committee 
who received it would themselves have to survey and weigh the evidence 
in a disputed case, to repeat the processes already gone through, and 
constitute themselves into a court of error, unless they simply adopted 
the official statement and countersigned the judgment therein expressed. 
This would probably be held as giving the examiners too great 
power ; but they would do too little if they merely absti-acted the 
evidence, and performed the unsatisfactory part now played by 
examiners in Chancery. Whatever design is carried out, care must 
be taken that two investigations are not made requisite, and doubled 
expense encountered. 

Another suggestion made by Mr. Pulling is, that Parliament should 
sanction the insertion in private bills of certain general provisions^ as 
in the case of inclosure of waste lands, the incorporation of joint-stock 
companies, the regulation of railways, <bc. It would doubtless produce 
much more harmony in our legislation if there were effected a consoli- 
di^tion of the various sets of clauses requisite in personal and private 
acts, and usually there found. 

During the late session there has been a great abuse on the private 
bill legislation. Thus, "the Red Sea Telegraph Bill " was introduced 
last season as a private biU, and it passed the lower House. This 
** private bill " contains among other things a government guarantee of 
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4^ per cent, on X800,000 for fifty years. Tt was slipped through the 
Hou»e anobserved, and on i ts reintroduction the principle was challenged ; 
but it was urged that already had public good faith been pledged, and 
the government stood comuiitted to the company. We do not here 
refer to the intrinsic n^crits of this company's deaign ; but it is clear 
that thus by piivate bills it is open to government, by subsidies and 
corruption, clandestinely to carry out projects both unconstitutional 
and mischievous. The debate on this subject (July 11), in the House 
of Commons, is veiy instructive ; both as to how the general business 
of the country is carried on, and especLxlly that relating to private bill 
legislation, 
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THE LATE JtJDICIAL APPOINTMENT IN THE QUEEN'S 

BENCH. 

It would be affectation in us not to advert to the recent appoint- 
ment of Mr. Blackburn to the Bench. That which has been a common 
topic in the whole profession^ — which has startled the public and been 
commented on by the press, openly and in distinct language — is not a 
subject from the discussion of which we shall shrink. 

It is true, as has been stated, that among the members of the Bar 
Mr. Blackburn was comparatively but little known — to the public, 
not at all — ^to Lord Campbell, as he has in the House of Peers asserted 
(if he be correctly reported), only as a learned counsel to whose argu- 
meuts he has occasionally listened, he does not say how often, with 
pleasure. Mr. Blackburn, however, has been known since 1853, 
conjoined with Mr. Ellis, as a reporter in the Queen's Bench. We are 
not making any improper professional reflection upon Mr. Blackburn, 
when we say his practice was of a very limited character, although he 
has been now for twenty years called to the bar. He attended at the 
Liverpool sessions, and the local civil court at that city, but took no 
leading part there. At the assizes he appeared annually in a few 
cases in the same city. At the same time, he was undoubtedly known 
by those with whom he was brought into connection, as an industrious 
man, a diligent and sound lawyer, whose learning and abilities, from 
vaiious causes, had too little scope in the profession to be fairly tested 
in a practical form. Apart from any skHl as a J^isi Frvus advocate 
(which he never had sufficient opportunity of maturing), he was such 
a man, that if attorneys had the means or ability of selecting the best 
men for their work, instead of being compelled by interest, or attracted 
by notoriety to the comparatively few who are overworked, they 
would have been found consulting Mr. Blackburn, and employing his 
talents for their clients' causes, more that in fact was the case. Far be 
it from us to allege that, as a rule, the best men have the most clients. 
We should as soon lay down the rule, that the most honourable and 
intelligent merchants were the richest, or the most virtuous and 
estimable woman had the most numerous body of suitors. Never- 
theless, we do commonly find a certain measure of success attend- 
ing marked capacity, and a certain degree of credit attached to 
proved ability, and the habits which this success brings with it, is, 
especially in the practice of the law, an important preparation for 
any commanding position to which it may ultimately lead. Of two 
men, equal in talent and learning, the one who adds to his other acquire- 
ments large practice, and thus demonstrates his power to apply his 
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knowledge usefully, is undoubtedly to be preferred to perform the high 
functions of his profession, such aa belong to the judicial office. Nor 
can it be for one moment said, that there were not, in respect of reputed 
learning, men at least equal to Mr. Blackburn, and of longer standing, 
and of whose practised powers both branches of the profession were 
better assured. A Lord Chancellor, like any trustee, is bound to be 
able to justify an appointment of this character, not by his hopes^ 
but by the kmndedge of fitness, which he in common with the profes- 
sion possesses of the person promoted. The principle is altogether 
vicious which admits of a chancellor acting on his own private impres- 
sions, and being indifferent as to public opinion, on such a matter as 
this. If this non-responsibility be a^^imitted the door is at once opened 
to favouritism, nepotism, and that offensive use of patronage from 
which hitherto judicial appointments have been free. Any thing 
approaching a job in these appointments, is indeed a crime of the 
gravest character ; none the less heinous, because no especial penalty 
is attached to it, or because in the hurried course of events, it seems 
soon to pass into oblivion, or because there is no recognised power of 
compelling retractation. When Lord Chelmsford made an appointment 
(which, in the opinion of many, was at least as appropriate as that he 
was subsequently obliged to substitute for it), the rancorous attacks 
of his political opponents, and the greediness and disappointment of 
his own party, were brought to bear upon his kindly nature, and he 
yielded his own judgment — we will not now inquire whether rightly 
or no — to what he supposed to be a general expression of opinion. 
Lord Campbell was more (or shall we say less) fortunate. He 
thrusts an almost unknown man into one of the highest judicial 
offices, and though throughout English society the act has excited 
dismay and disgust, and throughout Scotch society has raised astonish- 
ment, while it has induced prudent silenee — there is no possibility of 
appeal, or this appointment assuredly, like the former, would hardly 
have been confirmed. 

Shall we therefore, out of delicacy to the new judge, hesitate to tell 
Lord Campbell in print, what, with one exception, we have heard 
spoken both in and out of the profession ? Shall we refuse here to 
record that such an appointment (and it was Lord Campbell's first) 
is a disgrace to the Lord Chancellor of England ; and this whether or 
no Mr. C. Blackburn turn out eventually an average good judge 1 

But it will be said, " Read the testimony of certain noble peers in 
the House of Lords." Exactly so. And we would observe this is the 
only occasion that we know of when a Lord Chancellor has been 
obliged to explain and defend an appointment of the kind in the 
House. May it be the last ! The discussion in question, however, 
cannot be considered veiy satisfactory to Lord Campbell, though 
certain law lords do think it amiable to apply the whitewash in 
redundance. Lord Lyndhurst remarked, '* It is of great importance 
that the public should not entertain any doubt or jealousy with respect 
to appointments to the judicial bench." The noble lord, indeed, who 
admitted that every one was asking, " Who is Mr. Blackburn 1" volun- 
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teered the Blatement that be *^ was aa admirable argtter of a law ca»e.*' 
Without doubting the statement, we may say that we much doubt if 
Lord L jn I hurst ever he»rd Mr. Blackburn argue any case. In £Eu;fc, the 
whole of Lord Lynd hurst s remarks(and they were more than what meets 
the eye in the Report) seem very much like ** chaffing/' if we may be 
allowed to use the phrasa This is more especially seen in his ironical 
congratulations of Lord Oampbell on his appointment to the chancellor- 
ship. In making a quotation from Macbeth, he just stopped short in 
time. 

The condusion of the quotation we furnish in italics — 

" Thon bast it now, King, Cawdor, Glamis, all. 
As the weird women promised ; cmd I fear 
Tkim pk^dst mo»t fouHy for't." 

How the noble speaker must have chuckled at the close approach 
of the compliment to an unpleasant reflection. 

But Lord Campbell, thus called on to explain the appointment^ 
said : — 

" I know nothing of Mr. Blackburn except what I know from haTing 
seen him practise in the court over which I presided. I have no private 
intimacy, and I declare on my word of honour I doD*t know of what 
side he is in politics.*' It is not alleged that the appointment was 
made on the ground of politics. Lord Campbell's '' word of honour ** 
is here, therefore, quite unnecessarily pledged. But we miss this 
solemn asseveration in his disavowal of '' private intimacy ;** we must 
presume, however, that he meant to declare with equal force that he 
was not privately acquainted with Mr. Blackburn : neither hospitably 
entertaining him, for example, on divers occasions, or in other ways 
giving him the privilege of his countenance and conversation. 

It is idle, we may observe, to compare the appointment of such a stuff 
gownsman as Mr. Blackburn with that of Mr. Justice Crompton or Mr. 
Justice Willes, both of whom had practice and experience on a large 
scale for a long period, and the highest renown in the profession for 
many years. 

Consolidation of ttie Law — The Late (?) Statute Law Com- 
XissiOK. —-The practice of the legislature with regard to the consolida- 
tion of the statute law would be ludicrous if it were not melancholy. 
We have just now too many political pretenders appearing befoi-e the 
public in this matter. There is too much futile, because misdirected 
labour exhibited ; too many uncongenial, disunited, and, we may add, 
incapable minds, busy in begetting cripples, delivering abortions, or 
boldly pledging themselves to produce, on a future occasion, vigorous 
and healthy offspring, which, however, never see the light. In respect 
to those who delight in such promises, we would observe that they 
being themselves neither able nor willing to execute their engage- 
ments, the only chance leflb to them is to endeavour to effect their 
purpose by deputy. But no one will give credit to unknown and 
irresponsible delegates. Then what is the result 1 Nothing but 
iHnsion and distrust — ^waste of labour, and eventually despair. 
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T&e facts connected w ith the doings of the Statute Law Commissiou 
were fully considered in our last number, (Art. IX.) Since then, a 
return to an order of the House of Commons of February last has 
been made, from whi<^ it appears that the sum of £20,000 sterling 
has been expended by Lord Cran worth's experimental Board and the 
Commission, and further, that the Commi^sion met twice in ItioB, and 
once m the course of the cuirent year 1 The return occupies fifty -two 
blue-book pages — the greater portion of the contents of which, viz., 
foi-ty-four pages, had already apjicared in their prior return of 1857. 
This is a remai^ble but not singular instance of ab^iurd and disgrace- 
ful waste of public money. It is true that, without this repetition of 
forty-four pages, the miserable exhibition of the lethargy and impotence 
of the commission would have been rendered too palpable, even to the 
eyes of its few and hardy supporters. 

A fourth report of the commission was published in June last. We 
need hardly say it is utterly valueless. It, however, notices that the 
classification of the public general statutes has been completed from 
the 41 Geo. III., U. K, down to 21 & 22 Vict It has been printed, 
and occupies two heavy folio volumes, copies of which have been duly 
distiibuted among the members of the Ijpper House, who, of course, 
during the ensuing recess will examine them closely. 

Probably the gentlemen who undertook the duty of compiling the 
register, have performed it efficiently, especially as their salaries in 
respect of the work in question amount to £2000. We should cer- 
tainly have volunteered an opinion, that this costly register was of no 
advantage had not the report assured us, that, from the lack of such a 
work, the Court of Queen's Bench had fallen into an error of con- 
sidering minutely the language of a statute which had been repealed 
fourteen years before, and that the legislature itself had, on one occa- 
sion, repealed statutes which had been already repealed. These notable 
facts Lord Cranworth also mentioned to the House in debate, on the 
18 th July; but the Lord Chancellor nevertheless explained, that unless 
this register was carried back to Magna Carta, the labour would be in 
vain. We may also mention that the mode adopted by the compilers, 
of registering statutes as repealed ^ iu part,*' without pointing out what 
part, will by no means lighten the labour of future consolidation* 
Moreover, their remarks are occasionally delivered with so much 
hesitating modesty, that they afibrd no certain information. — ( Vide, 
e,g.f the printed specimen annexed to Third Report, p. 13, cap. 23.) 

The Fourth Report further states, that the ^* register may be used as 
the foundation for a new edition of the statutes passed since the 
union, the advantages of which to the public would be considerable, 
even if no consolidation were effected ;'* but the commissioners coolly 
add, that the register in an important point is imperfect as a founda- 
tion for such a purpose ; for enactment's repealed by implication are 
not placed within the category of repealed statutes ; and '' it would be 
necessary, therefore, to employ an editor competent to the task of revis- 
ing the statutes with reference to these questions I '* For what purposa 
then, we may ask, has Mr. Bellenden Ker received his £1000 pei^ 
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annum these many years— or why m he now deprived of his salary, 
when a ** competent " editor is still required! 

Curiously enough we read at the close of the report, that the ninety 
consolidation bills prepared under the direction of the Commission, 
wqmre further consideration ; and it is modestly proposed that a 
lawyer, one of ** eminence," " should be selected by her Majesty, who 
should devote his whole time and attention to superintending the 

work " of revision. ^ « i t ji, * 

We regret to see such names as those of Stanley, l^yndhurst, 
BroughHm, Weusleydale, and Coulson, good naturedly (but we think 
erroneously) allowed to be appended to such a report. Others, such as 
the present Lord Chancellor, the Lord Chief-Justice of England, the 
Lord Advocate, Mr. Walpole, and Mr. Napier, have withheld their 
authority from the document in question. 

On the occasion of Lord Cranwcrth making a laudatory speech 
when he introduced five bills (for the especial purpose of their not 
passing, although they originated with this precious Statute Law Com- 
mission), he entered upon some of the discussions connected with the 
subject, which are, aks ! but too familiar to our readers, and to all law- 
reformers. He elicited, however, from the chancellor one piece of 
valuable information ; viz., that the Commission was at last considered 
by the government inefficient enough to be doomed to immediate 
destruction. It had indeed been previously mentioned that Mr. 
Bellenden Ker's sakry was already stopped (the date, however, being 
uncertain), and there were not wanting those whose shrewdness- 
taking the form of uncharitableness — ^led them to infer thereupon, 
that the Hfe of the Commission itself would not be much farther pro- 
longed. It will always, however, be a melancboly satisfetction to 
those interested either pecuniarily or otherwise in the fate — we do 
not say success — of the Commission, to recollect the graceful compli- 
ments and amiable sympathy which followed its last days. Prejudice 
and ignorance, we have been told, had induced some to doubt Mr. Ker's 
merits as a commissioner. Like qualities doubtless, with an addition 
of maUce, have prompted men to deny that the Commission, iu i*« 
various phases, has wrought any thing of practical advantage ; though 
it has filled the place which others might have usefully occupied, and 
blocked up the avenues, and broken about and thrown doubt on the 
roads which others might have trodden, and who might have had 
some chance of reaching the goal. Whatever wounds may have been 
inflicted on the feelingii of the commissioners through blindness and 
spite, have been amply compensated for by the handsome manner in 
which the commissioners have been spoken of in the House of Lords, 
where the habit of compliment and adulation, in cases where it were 
better to avoid them, is just now much indulged in. *< The coin- 
missioners have done everything they covld do." Granted — But this 
turns out to be nothing. " Are ninety bills, then, nothing ? " Ye& 1 
for they are bills which no one trusts ; and no one dare ask the House 
to pass them. Is it not obvious that, if the work so ostentatiously 
pointed at be of any credit, the abolition of the Cominissicm at its 
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culminating point of service is an extravagant blunder ? It is clear 
tha,t either the Commission has been ungratefullj handled and maligned, 
or the public infamously plundered, and its interests cruelly abused. 

"What is thought of the matter by the present Attorney-General 
(who seems to be the only man of the present day cajiable of carrying 
out any great measure of reform), may be perhaps gathered from a re- 
maxk made by him in the House on 30th June last, which was to the 
effect that " we had had for several years a Statute Law Commission, 
but with the exception of some bills laid upon the table, upon the day 
before the dissolution of the last parliament, by the late Attorney-Gene- 
ral, that Commission had not produced a single measure.'* These 
remarks of the Attorney-General were elicited upon the introduction 
by Mr. Whiteside of twelve bills to consolidate and amend the 
Criminal Statute Law of England and Ireland. We need hardly in- 
form our readers that these twd'se bills did not reach a maturity riper 
than that attained by the setT<9» bills of Sir Fitzroy Kelly, to which 
the Attorney-General alhided as above. 

Mr. Whiteside could not have expected, and Sir Fitzaoy Kelly 
never intended, to carry their respective projects further than the stage 
at which they naturally stopped. It appears to be a habit into which 
those who would acquire at a cheap rate the reputation of law re- 
formers fall, to parade ostentatiously bills which not only could not 
be adopted by the legislature, but which would not even bear its investi- 
gation. No one, however, does give the slightest credit to the 
ambitious gentlemen who pursue this course. These "measures,** 
"moreover, are never of such value as to be taken up by any one 
subsequently. They are simply a grave mockery. 

On Mr. Whiteside's acting as undertaker to these bills of his, when 
he moved their second reading he made a speech. We only refer to it 
because the Attorney-General, in noticing it, took occasion to say that 
the present government would, in the next session of parliament, imder- 
take the consolidation of the statute law, and that the criminal law would 
be that part first introduced to parliament. It is granted that the 
House of Parliament cannot examine the provisions of a consolidation 
bill. Parliament is not the proper machine for this purpose. The 
legislature must give its sanction to any comprehensive measure on 
the credit and faith of those to whose care it is committed. The 
Statute Law Commission has not earned, nor does it possess such 
credit. The Attorney-General has pointed out frequently what is the 
only course now open to us, that of establishing a " Departmekt ot 
Justice/' which should comprise men,^ whose sole duty should be to 
enter upon and carry out the necessary measures, " who should, be 
responsible,*^ who should perform their duties after a *' different 
manner to the Statute Law Cmmission,** " and upon whose credit and 
faith all measures of consolidation should be introduced to parliament." 
— (Times, Par. Rep., July 1st.) Though this is the real step which 

^ *'The state af things is this, that we must either forego consolidation 
altogether, or leave it implicitly in the hands of a few learned and ahle men in 
whom we have coafidence."— (Lord Brougham, Times, Par. Rep., July 19.) 
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ought to be taken, yet adTene inflaenoes seem still to stand in tbe 
waj of the Attorney-General, who is driven to undertake, in the wsey 
he has mentioned, tiiat which we do not think is rightly thrown npon 
the law-officers of the crown, and of the snecess of which, we regret tor 
say, we are still not sanguine. 

The country has heen too long trifed with in this matter, and its 
interests made subservient to those of private individuals whose in-* 
capacity is now eonfessed. 

Under Sir R BethelFs auspices, we will still hope that new light 
will be thrown ou the darkness in which his predecessors have been 
groping, ^ 

Future Law Reforms. — The session now concluding — thanks to 
the patriotism of the late government in dissolving parliament at the 
most important crisis of the country's ajQTairs — has been too short ter 
accomplish any of the multitude of the reforms now pending either in 
promise or threat. The programme for the future session may 
probably be made out from sundry fair promises of the Lord 
Chancellor — (House of Lords, July 18th) — from which we gather 
the subjects of legislation will include bankruptcy, the transfer of 
real property — equity courts reform, in regard to the vicious mode of 
taking and "cooking" evidence now in vogue in Chancery — and 
the assimilation of the practice of courts of law and equity. 

The Attorney-General, previously, in a more expanded fonxB, 
and in answer to a question by Mr. Scully, stated as to the proposed 
reform of the law touching titles to land, that " the report of the 
Registration Commission was under the consideration of the Govern- 
inent, together with the very valuable schemes brought in by the late 
Solicitor-Greneral. A measure would shortly be prepared and sub- 
mitted to Parliament ; but it was impossible at present to state the 
details, except that its object would be to give effect to the proposition 
for a registration of titles, and to carry into effect the commissioners' 
recommendations." ^ 

Be it however remarked, that the " valuahle schemes brought in by 
the late Solicitor-General," were completely at variance with "the 
Commissioners* recommendations." The considering of the '' scheme ^ 
and of the " recommendations," must be therefore carried out in com- 
)»liment to Sir Hugh M. Cairns, or for the purpose of profiting by 
the contrast thereby presented. 



The Committee of the Four Inns of Court, appointed to consider the 
whole subject of legal education, have made their report, which will be 
found in a previous page. The benchers of all the respective inns 
have not as yet given in their adherence to the report. We trust> 
however, in a future number to be able to inform the profession that 
the principles and suggestions of this report have been accepted 

* See L. M. & R. (for M«y) No. 13, p. 187» 
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by each of the inns, and that ere long i*ules will be drawn up in 
accordance therewith. The profession and the public aj^ under great 
obligation to the committee, and it is hardly to be anticipated that 
any bench will hold out longer against the well-considered proposals 
which have been made, and the general feeling in the profession in 
&vour of them. 



Thb Bbcknt Election of the Judge of the London Sheriff'si 
Court, — Some sixteen barristers were found who condescended to be- 
come candidates for the office. Some of them, doubtless, repudiated the 
idea of degrading themselves and the office by canvassing, and adopting 
the demeanour and trickery which are usual on a popular election — 
amd so they lost their election. We must do the electors the justice 
to say, that they saw the propriety (not to say the necessity) of puri- 
fying in some measure the list of candidates, by adopting a certain 
resolution which, according to a successful electioneering device, was 
carried immediately prior to the show of hands. The resolution was 
as follows : — " That no person be eligible to be a candidate for the 
office of judge of the Sheriff's Court who has ever been convicted of 
fraud, or who has compounded with his creditor, or been a bankrupt, 
or has taken the benefit of any of the acts for the relief of insolvent 
debtors, and has not paid 20s, in the pound, this court being of 
opinion that the terms of the 39th standing order, disqualifying 
members of the court from serving on committees or commissions 
chosen by this court, or from becoming governors of either of the 
Royal Hospitals, by virtue of an appointment of this court, should be. 
applied and acted upon in the cases of candidates for judicial appointr- 
ments under the coq>oration." 

Mr. Corrie, whom the jwofession would have been willing to see pre- 
ferred to the judicial office, unfortunately lost the election by two 
votes, and the scramble for the coveted prize terminated by Mr. M. 
Kerr's getting it. 



PARLIAMENTARY. 

The doings of the new parliament dining the short session, now ter- 
minating in favour of the moors, must be briefly adverted to. Our 
main diSSculty in alluding to them here, is the uncertainty and incom- 
pleteness which attend measures at this period of the session. No one 
knows what may not be slipped through, or postponed, compromised, 
or muddled, in the last struggles. 

Lord St. Leonards' " L<iw of Property and Trustees^ Relief Amend- 
merU Bill,^^ having been again carried through the House of Lords, is 
now in the Commons. The eld objection there formerly mad© 
to the clause exonerating a purchaser from crown debts upon which 
process had not issued, may, we fear, be again advanced to the detri- 
ment of this truly useful law reform. There is evidently a misap- 
prehension on this matter in official minds. Under the statutes 33 
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HeoL VIIL, e. 39, and 18 Eliz., e. 4, the rights of the crown affect pur-* 
diaeen of fivehold property ; 2 & 3 Yict., ell, protects purchasers un- 
U$9 the oUigmkioos we are referring to are registered. The Chancellor 
of the £xcheq«er stated in the Honae, that only bonds of a permanent 
natore, when the respoosibilitj amoiinted to £1000 or more to each 
party to tiie bond, were registered by the departments of the cus- 
toms, excM, stamps and taxes, woods and works, the paymaster- 
general, tiie national debt, war, and ordnance. And furtker, that 
since 1856 only ^irty crown bonds were registered on the part of the 
costom-hoose officers, who used to roister an enonnons number. Of 
course the registration of these bonds only affects freehold property. 
In effect, therefore, for the sake of the possible enforcement of crown 
claims against the freehold property of a small number of crown 
debtors (and it is not a striking, but a very certain fact that all crown 
debtors are not possessed of large freehold estates), eveiy purchaser or 
mortgagee of every freehold, however small, is put to a considerable 
expense in making search to secure himself against the contingency of 
liability to the crown. Well may Lord St Leonards' say, '< It is to 
be lamented that sounder views are not entertained on the subject." 

No opposition was encountered by the "' Attorneys' and Solicitors* 
Bill," in its rapid progress through the Houses of Parliament ; but ques- 
tionable amendments having been introduced by the Lords, it will re- 
quire close attention by the iegal members of the House of Commons. 
The object of the bill is '^ to amend the act for consolidating and 
amending several of the laws relating to attorneys and solicitors in 
England und Wales." One of its new provisions is directed to en- 
courage those about to enter the profession to seek a liberal education, 
and thus raise the standard of intelligaice among lawyers. But many 
other points affecting the lawyer find place iu the bill. Instead of 
'' consolidating and amending several " of the laws on this head, it would 
have been expedient, but too reasonable a thing to have given really 
one good consolidation statute, which here it was possible to have 
effected. 

The Divorce Court Amendment Bill is now in the hands of the 
legislature. In what shape it may ultimately come out, our readers 
will know in due time. The Chancellor has expressed his *' readiness 
to pay dU attention in his power to any amendments which might be 
submitted to his notice before the bill is committed,'* {Times Pari. 
Intdl., July 21st.) The primary intention of the bill is to increase the 
judicial force of the court, by including all the judges among the 
assessors of the judge ordinary, when a full court is wanted. 
Another provision has been introduced at the instance of Lord 
Brougham, to prevent collusion ; the court having the power to call 
in at discretion the aid of the Attorney-General. Lord Chelmsford 
took, we believe, a correct view of this Amendment Bill ; he seemed 
to think it might be an improvement, but was not the proper 
reform — nor that which was called for. He said the court ought to 
be made entirely independent, and he pointed out the disadvantage 
of the judge-ordinary not presiding in the full court. On the 
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whole, the bill is a poor makeshift, a provisional expedient, and a 
mere experiment; but something was to be done, and every-body's 
wishes to be attended to. There is, moreover, in some quarters an 
absurd jealousy of the court being made really an effective one. 
The idea of the '^ lower orders '* coming within its operation, shocks 
all propriety, and this is a &vourite theme with popular preachers and 
philanthropists, whose care is exclusively applied to the purity and 
morals of " inferior persons." When the proceedings in the court 
appear '' unfit for publication/' it is further proposed to be enacted 
that its doors may be ordered to be closed, for the sake of public 
virtue. If the principle of this provision is sound, it should be 
extended to all our courts, where the same reasons apply. A pro* 
vision is inserted in the bill, to give the court power to make orders 
with reference to the custody and maintenance of children. 

The opening of the Admiralty Court to the legal profesuon 
generally, is a measure at last likely to be carried. 

Leave has this session been obtained by Mr. M'Mahon, and Mr. 
Brady (by a majority of 179 to 173,) to bring in a bill abrogating the 
law by which Irish students of law must keep terms in the English 
inns of court. The motion was opposed by Mr. Whiteside and Mr. 
Malins. The sole question herein involved, refers simply to the 
welfare of the Irish barristers. That some derive advantage from 
sojourning in England, while some merely waste time and money here, is 
and has been notorious to all who have had opportunities of judging. 
The balance of advantages should be marked by those experienced 
and interested in the subject. Possibly, however, the English Bench 
would not be adorned by such men as Martin and Willes, if the 
ancient practice now sought to be abolished had not existed. 

The commitments by County Court judges have of late been 
much discussed, and Mr. Collier has, in consequence, brought forward 
a bill on the subject. It has been assumed that the power is 
occasionally abused, and so it has been proposed by some to take 
it away altogether. An able letter from a " County Court Judge ** 
has lately ajipeared in the Times newspaper, in which he explained, 
what is notorious to those who know any thing about the work- 
ing of county courts, that the power in question is one essential 
to the useful operation of the law. A common instance will illus^ 
irate the law, as the abolitionists would have it. A mechanic known 
to be in the receipt of £3 a week, and to whom the usual credit 
weekly or monthly is naturally extended, chooses to repudiate payment, 
and judgment is recovered. Living in lodgings, and being without 
incumbrance, he can shift his place of residence as he likes, and, having 
no chattels to be seized, he snaps his fingers at the judgment against 
him, and the poor shopkeeper not only loses his debt, but has to pay the 
eosts incurred in his endeavour to recover it. We disagree, we may 
add totally, both in principle and from experience, with the report 
of the committee of the Law Amendment Society on this head. 
We have seen in the daily working of the county courts the 
multitude of attempts at fraud which are alone met by the pro- 
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ymouM of the law reUting lo eommitmenfcy ftnd it is MtoimdiDg to 
U8 to fiad ft popular cry eodeavoared to be raised against it on the 
plea of injnstica A small debt was for years believed by the dis- 
honest debtor to be one which might be successfully evaded, and 
the frauds which were effected, bo& in contiacting primary liabi- 
lities and repudiating them, were advanced as one gi-eat reason for estab- 
lishing small debts oourte. If the power of commitment, which is 
often the sole engine for compelling the fraudulent debtor to obey 
the order of the court, be taken away, not only wUl an irreparable 
injury be done to the administration of justice ; but the honest poor 
man, who in hard times got the benefit of credit, will be deprived of 
the means of strugghng through his temporary difficulties — or will 
have to pay dear for the risk which the defenceless shopkeeper will 
run when deprived of the present security afforded by the law. 



APPOINTMENTS, &c. 

We have to record that, upon the late re-accession of Lord Palmer* 
Bton to power, John Lord Campbell, though in the eightieth year of his 
age, was prevailed upon to accept the Chancellorship ; that the eleva- 
tion of Sir A. R Cockbum to the Chiefship of the Queen's Bench, 
and of Mr. Justice Erie to that of the Common Pleas, was hailed with 
universal satisfaction by the public and the profession ; that Mr. Colin 
Blackburn of the Northern Circuit and Liverpool sessions was unex- 
pectedly raised to the seat on the Bench vacated by Mr. Justice Erie ; 
that the post of Judge Advocate-General was conferred upon Mr. 
Headlam, Q.C ; and that Sir Richard Bethell and Sir H. S. Keating 
were reappointed to the respective offices of Attorney-General 
and Solicitor-General, which they held at the time of the down&ll of 
the Palmerston administration in 1858. 

The Secretary of State for the Home Department, Sir George 
Comewall Lewis, is a member of the Middle Temple, and was called 
to the bar in 1831 ; Sir George Grey, Chancellor of the Duchy 
of Lancaster, is a member of Lincoln's Inn, and was called to the bar 
iu 1826 ; Mr. Card well, the chief Secretary for Ireland, is a member 
of the Inner Temple, and was called to the bar in 1838 ; Mr. C. P. 
Yilliers, President of the Poor-Law Board, is a meml)er of Lincoln's 
Inn, and was called to the bar in 1827 ; and Mr. Lowe, the Vice- 
President of the Council for Education, is a member of Lincoln's Inn, 
and was called to the bar in 18i2. 

Mr. W, N. Massey of the Inner Temple, barrister-at-law, has been 
elected Chairman of Committees of the House of Commons. 

W. H. Bodkin, Esq., of the Home Circuit and Central Criminal Court, 
Recorder of Dover, has been appointed Assistant- Judge of the Court 
of the Sessions of the Peace in and for the County of Middlesex, in 
the place of Robert Pashley, Esq., deceased. This is an office created 
by 7 and 8 Viet., c. 71, under which the Judge is entitled to a salary 
of XI 200 per annum, charged on the comolidated fund, but he is not 
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precluded frotn continnisg his private practice. A bill was introduced 
at the instance of the Middlesex magistratefl) with the object of pre* 
venting such practice, in consideration of which it was proposed 
to raise his salary to £1600. Amendments have been introduced 
ijato the bill, by which the Middlesex magistrates may, if they please^ 
pay the salary of £1500 out of the resources of the county, and im- 
pose on the Judge the above condition, or the 8tatti8 quo may be 
preserved. Judging from the present temper of the magistrates, the 
bill, should it pass the Lords, will be inoperative* 

Mr. John Hinde Palmer, and Mr. W". D. Lewis, both of the 
Chancery Bar, and Mr. A. J. Stephens of the Western Circuit, and 
Recorder of Andover and Winchester, having been created Queen's 
Counsel, were in Trinity Term last called within the Bar. 

George Boden, Esq., of the Midland Circuit, and late Recorder of 
Stamford, has been appointed Recorder of Derby in the room of 
W. H. Adams, Esq., Attorney-General at Hong-Kong ; and W. T. 
Maunsell, Esq., also of the Midland Circuit, has been appointed Re^ 
corder of Stamford. 

William Forsyth, Esq., Q.C, has been appointed Standing Counsel 
to the Secretary of State in Council for India, on the resignation of 
L. %. Wigram, Esq., Q.C. 

W. A, Henry, Esq., and Frederick Brecken, Esq., have been respec- 
tively appointed Solicitor-General for the province of Nova Scotia, and 
Attorney-General for the Island of Prince Edward. 

William Gresham, Esq., solicitor, has been elected by the Common 
Council of London High Bailiflf of the Borough of Southwark, and 
Edward Lambert, Esq., solicitor, has been appointed by the Judge 
High Bailiff of the County Court of Southwark. Under the 9 & 10 
Vict., c. ^by s. 32, the then High Bailiff of the borough of Southwark 
(the late William Pritchard, Esq.) held the office of High Bailiff of 
the Southwark County Court. This section is repealed by 22 Vict., 
a 8, which enacts that the High Bailiff of the Southwark County 
Court shall be appointed and removed in the same manner as the 
High Bailiffs of other County Courts. Under the section referred to, 
the late Francis Smedley, Esq., High Bailiff of Westminister, held the 
office of High Bailiff of the Westminister County Court, but undor 
the repealing Act these two offices are also now separated. 

Scotland. 

Under the late ministry the office of Solicitot- General was granted 
to George Patten, Esq., advocate, in the room of David Mure, Esq*, who 
had been appointed Lord- Advocate. 

Mr. Moncreiff and Mr. Maitland have beeh reappointed to the 
offices of Lord- Advocate and Solicitor-General Respectively, of which 
they were dispossessed upon the accession of Lord Derby to power. 

Ibeland. 
The Right Hon. Maziere Brady has been appointed Lord-Chancellor ; 
the Right Hon. J. D. Fitzgerald, Attorney- General j and Mr. Serjeant 
Deasy, Solicitor-General of Ireland. 
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Mr. Serjeant Berwick has been appointed Judge of the Court of 
Bankniptc7, in the room of Mr. Macan deceased. 

Mr. U. G. Hughes, Q.C., who was raised to the post of Solicitor- 
General in 1850, and who was appointed to the same office in 1^58, 
has been appointed to the seat on the Exchequer Bench, vacant by 
the retirement of Baron Richards. 

John Leahy, Esq., and Charles Barry, Esq., of the Munster bar; 
K B. LawIcss, Esq., and James Kernan, Esq., of the North East 
Circuit— -have been appointed Queen's CounseL 



CA.LLS TO THE BAB. 

Easter Term, 1859. 

Orat*s Ikn. — ^Walter David Jeremy and Charles Alexander Smyth, 
Esqrs. 

Inner Templv. — Robert Walter Daysh Stewart ; Frederick Evers ; 
Walter Eingscote Crossman ; and Henry Poulin, Esqrs. 

Lincoln's Inn. — William OundaH Gardiner ; Henry Smith ; John. 
Cordy Jeaffreson; Edward Aikin; Herbert Clifford Saunders, and 
Joshua Frey Josephson, Esqrs. 

Middle Temple. — Bond Coxe; Albert Gordon Langley (holder of the 
studentship awarded by the Council of Legal Education in Trinity Term, 
)858) ; John Clark ; and James Coverdale Fatten, Esqrs. 

Trinity Term, 1859. 

LiNOOLN*s Inn. — Montague Hughes Cookson (holder of the student- 
ship of Hilary Term, 1859); Ebenezer Charles (certificate of honour, 
first class) ; the Hon. Dudley Campbell ; Edward Bradford Medlycott ; 
Michael Richard Barry; Thomas Nottidge; Alfred Smith; Edward 
Wingfield; William Lowndes, jun ; Thomas Chenery; Thomas 
Kennedy Pater ; Charles Henry Chatfield ; Leone Levi ; Geoige 
Charles Broderick; George Clifford Mayer; William Neish; John 
Compton Lawrance ; Robert O'Byme, jun. ; Herbert Thomas 
KnatchbuU-Hugessen, and Herbert Riversdale Mansel Jones, Esqrs. • 

Inneb Temple. — Lewis William Cave (certificate of honour) ; 
Thomas Edward West (certificate of honour) ; W. Bayley Marshall 
Lysley ; Alfred William Baillie ; Edwin Agar Lascelles ; John Fran- 
cis Collier ; Henry Stewart Cunningham ; John O'Brien ; George 
Hodgson Wayte ; Drury Wake ; William Storey, and David Forsyth 
Main, Esqrs. 

Middle Temple. — John Standish Hayley ; Francis James ; William 
Graham Furnivall ; Philip Prendergast ; James Daniel Robertson ; 
James Charles Smith; Robert Greenoak; Frederick Clifford; De 
Castro Fisher Lyne; E-^lward Thomas Edmonds Besley; Joseph 
Francis Chance ; Gainsford Bruce ; and William Charles Mark Kent^ 
Esqrs. 
. Gray's Inn.— Robert Cecil Austin and Thomas Braddell, Esqrs. 



463 



March 
4tb. Cross, John, Esq., Notary and Conveyancer, aged 46. 

April. 

23rd. Seymour, W. H., Esq., Solicitor, aged b9. 

25th. Noble, G., Esq., Solicitor, aged 60. 

29th. M^Gachen, J., Esq., Barrister, aged 71. 

„ King, S. L. W., Esq., Solicitor, aged 33. 

SOth. Gooding, J., Esq., Solicitor, aged 63. 

May, 

•2nd. MoRLAND, J., Esq., Barrister, aged 62. 

13th. BouRCHiER, S , Esq., Solicitor. 

15tb. Kennedy, J,, Esq., Barrister, late her Majesty's Judge in tb« 
mixed Court of Justice at Havanna, aged 60. 

23rd. Garland, J., Esq., Solicitor, aged 44. 
„ Nichols, H., Esq., Barrister, aged 43. 

26th. BoiNTON, Thomas, Esq., Solicitor, aged 74. 

29th. Pashley, Robert, Esq., Q.C., Assistant Judge of the Middle- 
sex Sessions, aged 64. ^ 

29th. HoBSON, J., Esq., Solicitor, aged 59. 

.81st. Baker, M. B., Esq., Solicitor. 

June, 

3rd. Cooper, Charles, Esq., Solicitor, aged 69. 

4th. Cahill, Francis, Esq., Barrister. 

7th. Sim, William, Esq., Solicitor, aged 47. 

9th. Atkinson, F. R., Esq., Solicitor, aged 75. 

12th. Vaughan, William, Esq., Solicitor, aged 67. 

15 th. Mac AN, ^ Esq., one of the Judges of the Dublin Court 

of Bankruptcy. 

17th. Knowles, George B., Esq., Solicitor, aged 39. 

22nd. Thomas, H., Esq., Solicitor, aged 65. 

Jvly, 

6th. Littledale, Henry A., Esq., Banister, aged 49. 

7th. Page, G. A., Esq., Solicitor, aged 65. 

11th. Burrell, J. P., Esq , Barrister, aged 86. 

„ Bawlinson, Thomas A., Esq., Barrister, aged 48. 

12th. Goddard, Godfrey, Esq., Solicitor, aged 62. 

14th. Addison, John, Esq., Barrister, Judge of County OourtA for 
the Fourth or North Lancashire Circuit, aged 68. 

TOL. VII. NO. XIV. 2 I 
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Hist of 0^t\o llttiKratiotm* 



Amo8 — ObBervatioDB on the Statutes of the Refbrmation Parliament 
in the Reign of King Henry the Eighth. By A. Amos, £sq., Barrister. 
8yo, lOs. 6<L cloth. 

Arcliholds — Justice of the Peace and Parish Officer, with the Prac- 
tice of Country Attorneys in Criminal Cases ; comprising the whole of 
the Law respecting Commitments, Convictions, and Orders, with 
Forms, and a Tabular Arrangement of Offences, with their Punish- 
ments, kc. By J. F. Archbold, Esq., Barrister. Sixth Edition. 
Yols. I and II. 12mo, 45s. cloth. 

Ayckboum — The New Practice of the High Court of Chancery, 
comprising Proceedings by Bill, Claim, Special Case, Summons, and 
under the Charitable Fuuds Act, the Settled Estates Act, and the 
Infan^Marriage Act. Sixth Edition. By H. Ayckboum, Solicitor. 
12mo,^5s. cloth. 

AyMimm — Forms of Practical Proceedings in the High Court of 
Chancery, with the Orders of Court, Rules and Regulations from 
Michaelmas 1849 to Easter 1859. Sixth Edition. By H. Ayckbourn, 
Solicitor. 12mo, 10s. cloth. 

Cole — Forms of Oaths, Affirmations, Declarations, and Jurats ; to 
which are added Forms of Recognizances of Bail in Error, &c., to be 
taken by Commissioners in the Country ; with Explanatory Notes 
and Observations, and the Act 22 Vict, a 16, for the use of Commis- 
sioners appointed under the Authority of that Act. By R. Cole, 
Solicitor. 12mo, 2s. cloth. 

CraWs — Complete Series of Precedents in Conveyancing, and of 
Common and Commercial Forms in Alphabetical Order, adapted to 
the present State of the Law and the Practice of Conveyancing ; with 
Copious Prefaces, Observations, and Notes on the Several Deeds. By 
J, T. Christie, Esq., Barrister. The Fifth Edition, with numerous 
Corrections and Additions. By Leonard Shelford, Esq., Barrister. 
2 vols, royal 8vo, £3 cloth. 

,.x^ *^i8^<— The Weisk- Iftdia Encumbered Estates Acts, with General 
llules. Forms, Local Acts, Tables of Fees, Reports of Cases, &c. By 
R. J. Oust, Esq., Banister. 8vo, 5s. cJoth. 



List of New Publications. 465 

HaUUay — ^The Articled Clerks' Hand- Book, containing a Course of 
Study in all the Branches of the Law, <fec. ; being a complete Guide to 
their Examination and Admission as Attorneys, with a Glossary of 
Technical Law Phrases. By R. Hallilay, Solicitor. 8vo, 5s. 6d. 
cloth. 

Hopkins — A Hand-Book of Average for the Use of Merchants, 
Agents, Shipowners, Masters, and others ; with a Chapter on Arbi- 
tration, with Appendices of Cases. By M. Hopkins. Second Edition. 
18s. cloth. 

Follock^s — Practice of the County Courts, with the Decisions of 
the Superior Courts, and Tables of Fees ; also Appendices containing 
all the Statutes, Rules of Practice, and Forms. In Two Parts. The 
Fourth Edition. By C. Pollock and H. Nicol, Esqrs., Barristers. 
Koyal 12mo, 21s. cloth. 

SdvryrCs — ^Abridgment of the Law of Nisi Frivs, The Twelfth 
Edition. By D. Power, Esq., Q. C. 2 vols, royal 8vo, £2, 16s. cloth. 

St Leonards — A Handy Book on Property Law, in a Series of 
Lietters. By Lord St. Leonards. Seventh Edition with Additions, 
and an Index. 1 2mo, 3s. 6d. cloth. 

Suitors* Fund — A Letter to the Lord High Chancellor, with 
Reference to the Investment of the Cash Balances belonging to the 
Suitors of the Court of Chancery, and the Mode in which Govern- 
ment Securities are Purchased and Sold on the Suitora* Account. By 
J. W. Flower, Solicitor. 8vo, Is. sewed.' 

Swahey — The Act to Amend the Law relating to Divorce and 
Matrimonial Causes in England, with the Amendment Acts of 1858, 
and an Introduction ; also, Notes of Cases decided in the Court for 
Divorce and Matrimonial Causes, Rules, Orders, and Forms of the 
Court. By Dr. Swabey, D.C.L. Third Edition. 8vo, 10s. cloth. 

Webster — Parliamentary Costs relative to Private Bills, Election 
Petitions, and Appeal Causes, together with Allowances to Witnesses. 
By £. Webster. 12mo, 5s. cloth. 
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